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Court of Appeals of the District of Columbia 

' V . 

- 

No. 4926. ! 

i 

National Cafes, Incorporated, a Body Corporate, et al., 

Appellants, 

. 

vs. 

United States of America. I 

i 

i 

- 

i 

a Supreme Court of the District of Columbia. 

Equity. No. 46765. 

United States of America, Plaintiff, j 

vs. 

National Cafes, Incorporated, a Body Corporate; Meyer 

Davis, and Howe Totten, Defendants! 

i 

United States of America, 

District of Columbia , ss: 

’ i 

Be it remembered, That in the Supreme Court |)f the Dis¬ 
trict of Columbia, at the City of Washington, ill said Dis¬ 
trict, at the times hereinafter mentioned, the | following 
papers were filed and proceedings had, in the aboye entitled 
cause, to wit: 

7 ! 

1 Bill of Complaint. j 

Filed Mar. 22, 1927. j 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 46765. j 

United States of America, Plaintiff, j 

vs. 

National Cafes, Incorporated, a Body Corporate; Meyer 
Davis, and Howe Totten, Defendants:. 

The plaintiff, the United States of America, by Peyton 
Gordon, United States Attorney in and for the District of 

1—4926a ! 

j 

i 

i 

i 


i 

i 
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NATIONAL CAFES, INC., YS. U. S. OF A. 


Columbia, respectfully represents unto this Honorable 
Court as follows: 


I. That the plaintiff, the United States of America, brings 
this suit in its own right, pursuant to the authority of Sec¬ 
tion 22, of Title II, of the Act of Congress commonly known 
as the National Prohibition Act, and being 41 Stat. 305, 
Chap. 85, in its name and behalf by Peyton Gordon, United 
States Attorney as aforesaid, and for tlie purpose of en¬ 
joining and abating a certain public and common nuisance, 
hereinafter described, as defined in Section 21, Title II, of 
said National Prohibition Act, and now existing upon cer¬ 
tain premises situated within the District of Columbia, and 
more particularly described in paragraph IV of this Bill of 
Complaint, and for the purpose of restraining the said de¬ 
fendants from conducting and permitting the continuance 
of said common nuisance. 


II. That this Bill of Complaint is brought against the 
said defendants, the National Cafes Incorporated, a 

2 corporation duly organized under laws of the State 
of Delaware and having its usual place of business 
and doing business in the District of Columbia, Meyer 
Davis, President of said corporation, and Ilowe Totten, a 
resident of the District of Columbia, and said defendants 
are sued in their own rights. 

III. This is a suit of civil nature arising under the Con¬ 
stitution and laws of the United States, and jurisdiction 
thereof is given to this Honorable Court by said Section 
22, of Title II, s of said National Prohibition Act and by 
Section 24 of the Judicial Code of the United States. 


IV. That the said defendant, the National Cafes Incor¬ 
porated, a corporation as aforesaid, is, and was at all times 
hereinafter mentioned, the lessee, user and occupant of a 
certain portion of a certain building situate within the Dis¬ 
trict of Columbia; namely, the entire third floor of the 
premises numbered One Thomas Circle, Northwest, Wash¬ 
ington, District of Columbia, which premises were at the 
times hereinafter mentioned and now are occupied by the 
said National Cafes Incorporated, as a cafe and public 
dance hall, known and designated as the “Le Paradis 
Cafe,” said premises being known as Lot Number 826, 
Square Number 214, of the Land Records of the District 
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of Columbia; that the said defendant, Meyer Davis, is the 
president of said corporation. 

V. That the said defendant Howe Totten is ahd was at 
all times hereinafter mentioned, the owner of tlhe record 

* I 

title of the said premises, the same being;a part of 

3 a certain tract of land situate within the District of 
Columbia, designated as Lot Number 82p, Square 

Number 214, of the Land Records of the District of Co- 
lumbia, and the building thereon, numbered On^ Thomas 
Circle, Northwest, in Washington, District of Columbia; and 
that the said defendant National Cafes Incorporated, is and 
was at all times hereinafter mentioned the occupjant of the 
entire third floor of said building numbered On|e Thomas 
Circle, Northwest, above mentioned, and the owner and 
proprietor of the business conducted on said premises. 

VI. That the said premises, owned, leased, occupied and 
used by the said defendants as aforesaid, were at the times 
hereinafter mentioned and now are maintained Ijy said de¬ 
fendants the National Cafes Incorporated and Meyer Davis, 
as a room, building, structure and place where intoxicating 
liquor, as defined by Section 1, Title II of the sai<ft National 
Prohibition Act is [sold,] kept and maintained, i^i violation 
of the provisions of said Title II of the said Act], and that 
said premises and all intoxicating liquor and property kept 
and used in maintaining the same are a public add common 
nuisance, as defined and described by Section 2^, Title II, 
of the said National Prohibition Act, and that saitl nuisance 
is a continuing nuisance. 

VII. That the said defendant, the National C^fes Incor¬ 
porated, a corporation as aforesaid, acting by add through 
its officers, agents and servants, on or about December 15th, 
1926, in and upon the said premises hereinbefore!described, 
did then and there knowingly and unlawfully maintain as a 
common nuisance a room, house, building and place, wherein 
and whereat quantities of intoxicating liquor, as! defined in 

and by said National Prohibition Act, dnd fit for 

4 beverage purposes, to wit: whiskey, gin and various 
other alcoholic beverages, were kept in violation of 

the provisions of Title IT of said National Prohibition Act, 
and did then and there knowingly and unlawfully keep and 
possess, permit to be kept and possessed, and dssist, aid 
and abet in keeping and possessing in and upob the said 

i 

! 

i 
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premises a quantity of intoxicating liquor, as defined in and 
by said National Prohibition Act, and fit for beverage pur¬ 
poses, to wit:i whiskey, gin and various other alcoholic 
beverages, in violation of the provisions of said Title II of 
said National Prohibition Act, all as will more fully appear 
from the several affidavits of Daniel P. Lvons, Lindsav S. 
Stott and H. K. Mansfield, hereto attached and respectively 
marked “Exhibit A,” “Exhibit B” and “Exhibit C,” 
which affidavits are hereby made a part hereof, and which 
affidavits it is respectfully prayed may be read as part 
hereof, as though the same were herein specifically set forth. 

VIII. That the said defendant, the National Cafes In¬ 


corporated, a corporation as aforesaid, acting by and 
through its officers, agents and servants, on or about De¬ 
cember 16th, 1926, in and upon the said premises herein¬ 
before described, did then and there knowingly and unlaw¬ 
fully maintain as a common nuisance a room, house, build¬ 
ing and place, wherein and whereat quantities of intoxicat¬ 
ing liquor, as defined in and by said National — Act, and fit 
for beverage purposes, to wit: Whiskey, gin and various 
other alcoholic beverages were kept in violation of the pro¬ 
visions of Title II of said National Prohibition Act, and 


did then and there knowingly and unlawfully keep and pos¬ 
sess, permit to be kept and possessed, and assist, aid and 
abet in keeping and possessing in and upon the said prem¬ 
ises a quantity of intoxicating liquor, as defined in and by 
said National Prohibition Act, and fit for beverage pur¬ 
poses. to wit: whiskey, gin and various other alcoholic 
beverages, in violation of the provisions of said Title 
5 II of said National Prohibition Act, all as will more 


fully appear from the several affidavits of Daniel P. 
Lyons, II. K. Mansfield and Harry N. Douthitt, hereto at¬ 
tached and marked “Exhibit A,” “Exhibit and “Ex¬ 


hibit D, ?? respectively, which affidavits are hereby made a 
part hereof, and which affidavits it is respectfully prayed 
may be read as part hereof, as though the same were herein 
specifically set forth. 

IX. That the said defendant, the National Cafes Incor¬ 


porated, a corporation as aforesaid, acting by and through 
its officers, agents and servants, on or about December 18th, 
1926, in and upon the said premises hereinbefore described, 
did then and there knowingly and unlawfully maintain as 
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a common nuisance a l oom, house, building ajnd place, 
wherein and whereat quantities of intoxicating liquor, as 
defined in and by said National Prohibition Act, ijmd fit for 
beverage purposes, to wit: whiskey, gin and various other 
alcoholic beverages, were kept in violation of the provisions 
of Title II of said National Prohibition Act, and did then 
and there knowingly and unlawfully keep and possess, per¬ 
mit to be kept and possessed, and assist, aid and abet in 
keeping and possessing in and upon the said pjrcmises a 
quantity of intoxicating liquor, as defined in and by said 
National Prohibition Act, and fit for beverage !purposes, 
to wit: whiskey, gin and various other alcoholic leverages, 
in violation of the provisions of Title II of saicj National 
Prohibition Act, all as will more fully appear! from the 
several affidavits of Daniel P. Lyons, H. K. Mansfield and 
Harry N. Douthitt, hereto attached and respectively marked 
“Exhibit A,” “Exhibit C” and “Exhibit D,” which affi¬ 
davits are hereby made a part hereof, and which affidavits 
it is respectfully prayed may be read as part jiereof, as 
though the same were herein specifically s(ft forth. 

6 X. That on or about December 28th, 1026, a cer¬ 

tain written notice was served bv the Prohibition 

* 

Administrator of District Number Seven, at Washington, 
District of Columbia, upon the said defendant Howe Tot¬ 
ten, giving to the said Howe Totten notice thai the said 
Prohibition Administrator was in possession of pertain in¬ 
formation indicating that liquors are being unlawfully kept 
and maintained in violation of the National Prohibition Act, 
in and upon the above described premises, as more fully 
appears from the affidavit of Robert D. Ford |iereto at¬ 
tached and marked “Exhibit F,” and made a phrt hereof 
and prayed to be read as though fully set forth herein, a 
copy of which written notice is hereto attached and marked 
“Exhibit G,” and hereby made a part hereof. 

XI. That on or about December 29th, 1926, j a certain 
written notice was served by the Prohibition Administra¬ 
tor of District Number Seven, at Washington, Ipistrict of 
Columbia, upon the said defendant, the National!Cafes In¬ 
corporated, giving to the said National Cafes Incorporated, 
notice that the Prohibition Administrator was in possession 
of certain information indicating that liquors are being 
unlawfully kept and maintained in violation of the National 
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Prohibition Act, in and upon tlie above described premises, 
as more fully appears from the affidavit of H. II. White 
hereto attached and marked “Exhibit II,” and made a part 
hereof and prayed to be read as though fully set forth 
herein, a copy of which written notice is hereto attached 
and marked “Exhibit I,” and hereby made a part hereof. 

XII. That subsequently to the service of the 

7 notices above referred to upon the said defendants 
as aforesaid, to wit; on or about January 4th, 1927, 

one of said defendants, the National Cafe Incorporated, a 
corporation as aforesaid, acting by and through its officers, 
agents and servants, in and upon the said premises herein¬ 
before described, did then and there knowingly and unlaw¬ 
fully maintain as a common nuisance a room, house, build¬ 
ing and place, wherein and whereat quantities of intoxicat¬ 
ing liquor, as defined in and by said National Prohibition 
Act, and fit for beverage purposes, to wit*, whiskey, gin and 
various other alcoholic beverages, were kept in violation of 
the provisions of Title II of said National Prohibition Act, 
and did then and there knowingly and unlawfully keep and 
possess, permit, to be kept and possessed, and assist, aid 
and abet in keeping and possessing in and upon the said 
premises a quantity of intoxicating liquor, as defined in and 
by said National Prohibition Act, and fit for beverage pur¬ 
poses, to wit; whiskey, gin and various other alcoholic 
beverages, in violation of the provisions of said Title II of 
said National Prohibition Act, all as will more fully appear 
from the several affidavits of H. K. Mansfield, Harry N. 
Doufhitt and Dowell Mansfield, hereto attached and re¬ 
spectively marked Exhibits “C,” “D” and “E,” which 
affidavits are hereby made a part hereof and which affidavits 
it is respectfully prayed may be read as part hereof, as 
though the same were herein specificallv set forth. 

XIII. That subsequently to the service of the notices 
above referred to upon the said defendants as aforesaid, 
to wit; on or about January 8th. 1927, one of said defend¬ 
ants, the National Cafes Incorporated, a corporation as 
aforesaid, acting through its officers, agents and servants, 
in and upon the said premises hereinbefore described, did 
then and there knowingly and unlawfully maintain as a 
common nuisance a room, house, building and place, 

8 wherein and whereat quantities of intoxicating liquor 
as defined in and by said National Prohibition Act, 


I 


I 

I 

I 
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and fit for beverage purposes, to wit; whiskey, gin and 
various other alcoholic beverages, were kept in violation of 
the provisions of Title II of said National Prohibition Act, 
and did then and there knowingly and unlawfully keep and 
possess, permit to be kept and possessed, and assist, aid 
and abet in keeping and possessing in and upon the said 
premises a quantity of intoxicating liquor, as Idefined in 
and by said National Prohibition Act, and fit foi* beverage 
purposes, to wit; whiskey, gin and various other alcoholic 
beverages, in violation of the provisions of said [Title II of 
said National Prohibition Act, all as will more frilly appear 
from the several affidavits of II. K. Mansfield,! Harry N. 


Douthitt and Dowell Mansfield, hereto attached and re¬ 
spectively marked Exhibits “C,” “D” and “jE,” which 
affidavits are hereby made a part hereof, and i which affi¬ 


davits it is respectfully prayed may be read as part hereof, 
as though the same were herein specifically set fprtli. 

XIV. That subsequently to the service of fhe notices 
above referred to upon the said defendants as aforesaid, to 
wit: on or about January 15th, 1927, one of the said de¬ 
fendants, the National Cafes Incorporated, a corporation as 
aforesaid, acting through its officers, agents anji servants, 
in and upon the said premises hereinbefore described, did 


then and there knowingly and unlawfully maintain as a 


common nuisance a room, house, building and pl4ce wherein 
and whereat quantities of intoxicating liquor, a$ defined in 
and by the National Prohibition Act, and fit fdr beverage 
purposes, to wit: whiskey, gin and various othir alcoholic 
beverages, were kept in violation of the provisions of Title 
II of said National Prohibition Act. and did tiled and there 


knowingly and unlawfully keep and possess, permit to be 
kept and possessed, and assist, aid and abet in keeping and 
possessing in and upon the said premises a quantity of in¬ 
toxicating liquor, as defined in and by said National Pro¬ 
hibition Act, and fit for beverage purposes, to wit: 
9 whisky, gin and various other alcoholic beverages, in 
violation of the provisions of said Title! II of said 
National Prohibition Act, all as will more fully appear from 
the several affidavits of Daniel P. Lyons and Harry N. 
Douthitt, hereto attached and respectively marked Exhibits 
“A,” and “D,” which affidavits are hereby nfrade a part 
hereof, and which affidavits it is respectfully prayed may 
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be read as part hereof, as though the same were herein spe¬ 
cifically set forth. 

XV. That the premises above described for a long time 
have been and now are used and maintained by the said de- 
fendants as a room, building, structure and place where 
intoxicating liquor as defined by said Section 1, Title II, 
of said National Prohibition Act, is unlawfully sold, kept 
and maintained in violation of the provisions of said Title 
II of said Act; that large quantities of intoxicating liquor 
are now being unlawfully sold, kept and maintained and un¬ 
lawfully allowed and permitted to be sold, kept, maintained 
and used for commercial purposes, in and upon the said 
premises in violation of said Title II of said National Pro¬ 
hibition Act; and that the above described premises and all 
intoxicating liquor and property kept and used in main¬ 
taining the same constitute and are a common nuisance as 
defined and declared in and by said Section 21, of Title II, 
of said National Prohibition Act. 

XVI. That the said premises above described are 
equipped and maintained as a cafe and public dance hall; 
that the business of conducting a cafe and public dance hall 
is now and then and there was being carried on and con¬ 
ducted by said defendant, the National Cafes Incorporated, 
at, in and upon the aforesaid premises; that said premises 
are equipped with furniture, glassware and other appa¬ 
ratus and paraphernalia, all of which are being kept and 

used by said defendant, the National Cafes, Incor- 
10 porated, in unlawfully maintaining said premises as 

a common nuisance as aforesaid; and that the said 
defendant, the National Cafes Incorporated, at divers other 
times both before and subsequent to the selling, keeping and 
maintaining hereinabove set forth, as set forth in said Ex¬ 
hibits “A,” “B,?’ “C,” “!)■' and “E,’ ? in and upon the 
said premises unlawfully did sell, keep and maintain, allow 
and permit to be sold, kept, maintained and used, and as¬ 
sisted, aided and abetted in selling, keeping and maintain¬ 
ing large quantities of intoxicating liquors as defined in 
said Section 1, of said Title II, of said National Prohibi¬ 
tion Act, and fit for beverage purposes, and as a common 
nuisance. 

XVII. That unless restrained and forbidden bv an in- 

mt 

junction of this Honorable Court, the said unlawful use of 


I 


9 


NATIONAL CAFES, INC., VS. IT. S. OF A. 

i 

! 

said premises will continue, and that the said defendants, 
their officers, agents, servants and successors, will continue 
in the future unlawfully to sell, keep, maintain and use said 
premises and assist, aid and abet in maintaining and using 
the same as a building, structure and place where intoxicat¬ 
ing liquor is sold, kept and maintained in violation of Title 
II of the National Prohibition Act, and as a common and 
public nuisance, as defined in said Section 21 of s^id Title II 
of said Act, and that the plaintiff has no adequate remedy 
at law in the premises. 


11 


Prayers. 


i 

Forasmuch, therefore, as the said plaintiff has no ade¬ 
quate remedy at law and no remedy in the premises, ex¬ 
cept in a Court of Equity, and to the end that, jit may ob¬ 
tain from this Honorable Court the relief to which it is en¬ 
titled by right and equity, and pursuant to the jprovisions 
of said Section 22, Title II, of said Act, the plaintiff re¬ 
spectfully prays: 

1. That a writ of subpoena of Ibis Court be issued to said 
defendants, the said National Cafes Incorporated, a cor¬ 
poration as aforesaid, the said Meyer Davis, a fid the said 
Howe Totten, commanding them and each of them to ap¬ 
pear and answer the exigencies of this Bill of Complaint: 

2. That a temporary writ of injunction forthwith issue 
out of this Court, restraining and enjoining tlie said de¬ 
fendants and their several officers, agents, employees and 
their successors and assigns and each of them, from con¬ 
ducting, carrying on, and maintaining, and frqm permit¬ 
ting to he conducted, carried on and maintained! and from 
assisting, aiding and abetting in conducting, carrying on 
and maintaining the nuisance complained of in Ihe Bill in 
this cause, until the conclusion of the trial of this cause, 
and restraining and enjoining the said defendants and their 
several officers, agents, servants, employees, andj their suc¬ 
cessors and assigns, and each of them, from selling, keeping 
and maintaining, and from permitting to be sold, kept and 
maintained, and from assisting, aiding and abetting in sell¬ 
ing, keeping and maintaining intoxicating liquors, as de¬ 
fined by Section 1, Title IT, of the National Prohibition 
Act, at, on, or in the premises described in paragraph IV 
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of tills Bill of Complaint, until the conclusion of tlie trial 
of this cause. 

12 3. That an order issue out of this Honorable Court 

restraining the said defendants, their several officers, 
agents, servants, employees, and their successors and as¬ 
signs and each of them, and all other persons, from remov¬ 
ing or in anv wav interfering with any and all liquor and 
fixtures and other apparatus and things in and upon the 
premises above described, which are being used or have 
been used, in any manner, in connection with the mainten¬ 
ance of the nuisqnce above set out and described, or in con¬ 


nection with the violations of the said National Prohibi¬ 
tion Act, constituting the aforesaid nuisance. 

4. That this Honorable Court issue its process to the 
United States Marshal in and for the District of Columbia, 
commanding him forthwith to abate said common nuisance 
now existing on the aforesaid premises, and for said pur¬ 
pose to enter upon and take possession of the premises 
herein described and to close the same, take possession of 
all liquors in and upon said premises, and to remove the 
same for safe keeping to abide the further order of this 
Court. 

5. That a permanent injunction be issued out of this Hon¬ 
orable Court enjoining the said defendants, their several 
officers, agents, servants, employees, and their successors 
and assigns and each of them, from conducting, carrying 
on and maintaining, and from permitting to be conducted, 
carried on ami maintained, and from aiding, abetting or 
assisting in conducting, carrying on and maintaining the 
nuisance complained of herein, and enjoining the said de¬ 
fendants, their several officers, agents, servants, employees, 
and their successors and assigns and each of them, from 
selling, keeping and maintaining, and from permitting to 
be sold, kept and maintained, any intoxicating liquor, as de¬ 
fined by Section 1, Title IT, of the National Prohibition 
Act, at, on, or in the said premises described in paragraph 

IV of this Bill of Complaint, and from keeping, using 
13 maintaining, and authorizing, permitting, aiding, 
abetting or assisting in keeping, using or maintain¬ 
ing the said premises as a place where intoxicating liquor 
is sold, kept or otherwise disposed of in violation of law. 

6. That an order issue out of this Court ordering and 
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i 

i 

directing that no intoxicating liquor, as defined by Section 
1, Title II, of the National Prohibition Act, bejsold, kept, 
possessed or maintained or be permitted to bej sold, pos¬ 
sessed, kept and maintained, at, on, or in the premises de¬ 
scribed in paragraph IV of this Bill of Complaint, or any 
part thereof. 

7. That an order issue out of this Court commanding 
that the said premises above described, shall bej closed for 
all purposes for the period of one year from the date of 
said order, and that the said premises above described shall 
not be occupied or used or permitted to be occupied or used, 
for any purpose whatsoever, for a period of one year from 
the date of the issuance of the order herein prayed. 

8. That a permanent injunction be issued enjoining the 

said defendants, the National Cafes Incorporated, a cor¬ 
poration as aforesaid, and Meyer Davis, from selling, pos¬ 
sessing and keeping, and from permitting to bo sold, kept 
or possessed by and through its officers, agents, servants, 
employees, and successors, any intoxicating liqjuor as de¬ 
fined by Section 1, Title II, of the National Prohibition Act, 
at, and in any place whatsoever, in the City of Washing¬ 
ton, District of Columbia, in violation of the provisions of 
Title II of the National Prohibition Act. j 

0. That the plaintiff may have such other ajnd further 
relief as the nature of the cause mav require. 

UNIT PD STATES OF AMERICA. 
PEYTON GORDON, j 

United States Attorney and 

for the District of Columbia. 

! 

14 District of Columbia, ss: 

, C* ^ t III b 01 (1 ^ 1 ^ being first duly sworn, on qath do de¬ 
pose and say that I mini the Attorney of the United States 
in and for the District of Columbia; that 1 have read the 
foregoing Bill of Complaint by me subscribed add know the 
contents thereof; that the tacts therein stated jof my own 
knowledge are true, and that those matters therein stated 
upon information and belief, I believe to be trde. 

PEYTON GORDON] 

Attorney of the United States in 
and for the District of Qolumbia. 
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Subscribed and sworn to before me this lb day ot March, 
A. D. 1927. 

CARLTON 0. SCHENKEN, 
[notarial seal.] Notary Public, D . C. 


15 Exhibit A. 

Affidavit in Support of Bill of Complaint. 

Daniel P. Lyons, being’ first duly sworn on oath deposes 
and says: 

That he is now, and was at all times hereinafter men¬ 
tioned, an agent acting under the authority ol the Com¬ 
missioner of Internal Revenue of the I nited States and 
duly and lawfully appointed and assigned to the duty of 
investigating and reporting violations of the National Pro¬ 
hibition Act; 

That, on or about the fifteenth day of December, 1926, 
the deponent, for the purpose of investigating violations 
of the National Prohibition Act, accompanied by Lindsay 
S. Stott, Prohibition Agent, and II. K. Mansfield and J. 
Whitney, Metropolitan Police officers of the District of 
Columbia, proceeded to the premises known and designated 
as the Le Paradis Cafe, consisting of and described as the 
third floor of the building located at Number One Thomas 
Circle, Northwest, in the City of Washington, in the Dis¬ 
trict of Columbia: 

That the said premises above described were then and 
there, and are now, equipped as a cafe and public dance 
hall, and that the business of operating and conducting a 
cafe and public dance hall is now, and then and there was, 
being carried on therein; that at the times hereinafter men¬ 
tioned tlie National Cafes Incorporated, a corpora- 
1G tion organized under the laws of Delaware, was and 
now is the lessee, user and occupant of the said prem¬ 
ises above described, and the owner and proprietor of the 
business thereat conducted; and that the said defendant. 
Howe Totten was and now is the owner of the land and 
building situated thereon known as Street Number One 
Thomas Circle, Northwest, in the City of Washington, Dis¬ 
trict of Columbia, and known and designated as Lot Num¬ 
ber 82G, Square Number 214, on the Land Records of the 
District of Columbia; 
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That on the day aforesaid, to wit; the fifteenth day of 
December, 1926, the said deponent in the presdnce of the 
said Lindsay S. Stott, H. K. Mansfield and J. Whjitney, then 
and there observed five men and five women drinjdng liquor 
which had been poured into glasses furnished by the waiters 
in said cafe, publicly and openly in the said cafe,| and in the 
presence of the said waiters and others present); and then 
and there saw liquor poured from bottles into glasses and 
the contents thereof consumed bv the guests \ri said cafe, 

* j ' 

and drunk by said guests publicly and openly in the pres¬ 
ence of the waiters employed in said cafe qnd others 
present; 

And then and there observed five men and iive women 
enter the premises in a sober condition at about! 11 o’clock, 
P. M. and observed them in plain view of the Waiters con¬ 
sume liquor poured into glasses containing ginier ale fur¬ 
nished by the management; and that they thereupon be¬ 
came intoxicated and left the said premises in an intoxi¬ 
cated condition about 1 o’clock A. M. of the following day, 
to wit; December sixteenth, 1926. 

The deponent further says that at a table in |said cafe a 
quart bottle labeled “Gin” was openly displayed, and de¬ 
ponent then and there observed the waiters] and head 
waiter, carry on a conversation with the guests at 
17 said table, while one of the guests served t|he contents 
of said bottles to the other guests who consumed the 
same; and no protest or admonition was made \}y the wait¬ 
ers in said cafe; 

And then and there saw a man pouring drinks from a 
flask into drinking glasses for his female companion and 
himself, and they consumed the drinks openly and in the 
presence of the waiters and employees; 

And then and there saw a man seated near tfie orchestra 
in said cafe, constantly drinking liquor in the presence of 
the waiters, employees and guests; and then afid there ob¬ 
served patrons seated at the tables mixing liquor and ginger 
ale which the guests consumed in the presence of the 
waiters, employees and guests; 

And then and there while seated at the table in the pres¬ 
ence of said Lindsay S. Stott, H. K. Mansfield atnd J. Whit¬ 
ney, and in the presence of five waiters, coloijed tea was 
poured from a bottle labeled “Whiskey,” into glasses, and 
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the contents of said glasses were then and there openly con¬ 
sumed by the deponent, said Lindsay S. Stott, H. K. Mans¬ 
field and J, "Whitney, and no protest, admonition or warning 
was given bv anv of the aforesaid waiters. 

The deponent further says that on or about the sixteenth 
day of December, 1926, the deponent, in company with H. K. 
Mansfield and J. Whitney, Metropolitan Police officers of 
the District of Columbia, and Harry X. Douthitt, proceeded 
to the aforesaid premises numbered One Thomas Circle, 
Northwest, Washington, District of Columbia, known as the 
Le Paradis Cafe, heretofore described, for the purpose of 
investigating violations of the National Prohibition Act; 

And then and there entered the above described premises 

in company with said II. K. Mansfield, J. Whitney and 

Harrv N. Douthitt, and then and there were seated bv an 
• ' • 

employee of the said cafe, guests being present to the num¬ 
ber of abput two hundred; and then and there ob- 
18 served liquor being consumed at ten different tables 
at various parts of the cafe, in full view of the 
waiters employed in said cafe, to the number of about 
fifteen; the said waiters being engaged in serving the 
patrons glasses, ice and bottles of ginger ale; 

And then and there observed a man pour liquor into 
glasses from a silver flack taken from his pocket, and the 
liquor was consumed by his guests present, and no protest 
was made or admonition given bv the said waiters; 

And then and there observed a young man pouring the 
contents from a bottle labeled “Old Crow Whiskey” into 
glasses, and the contents consumed by two other men and 
two girls in the presence of several waiters; and then and 
there observed two of the men leaving the premises at about 
2:15 A. M. of the following morning, the seventeenth day of 
December, 1926, in a very intoxicated condition, in the pres¬ 
ence of the waiters and guests; 


And then and there observed a man, accompanied by a 
woman, produce a flask and pour the contents into glasses 
containing ginger ale which had been previously furnished 
by the waiters in ,said cafe, which they openly and publicly 
consumed in the presence of the waiters and guests; 

And then and there said Harry X. Douthitt called the 


head waiter to the table occupied by the deponent, said H. K. 
Mansfield, J. Whitney and Harry X. Douthitt, while the 
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deponent poured colored tea from a bottle labeled “Whis¬ 
key” into glasses containing ginger ale, which was con¬ 
sumed in the presence of the said head waiter, ai|id no pro¬ 
test, admonition or warning was given by said hejid waiter; 
and then and there two bottles of colored tea were 

19 placed upon the table, the bottles beiijg labeled 
“Whiskey,” and the said Harry N. Doutliitt, asked 

the waiter “Is there any objection to drinking whisky”; the 
waiter said “It will be all right, but keep the bottle under 
the table”; and then and there the said Harry ]Nj\ Doutliitt 
asked the said waiter ‘Is this the policy of the house?” and 
the said waiter answered “Yes”; 

And then and there deponent observed four persons in an 
intoxicated condition in the said cafe whom he jliad previ¬ 
ously observed enter the premises early in the Evening in 
a sober condition; 

The affiant says that large quantities of intoxicating 
liquor were then and there kept, produced and! consumed 
on the aforesaid premises by the patrons of the said cafe 
in the presence of the said deponent, said II. K.| Mansfield, 
J. Whitney, Harry X. Doutliitt and .the waiters, head 
waiters and others present. 

The deponent further says that on or about thejeighteenth 
day of December, 1926, the deponent, in company!with II. K. 
Mansfield and J. Whitney, Metropolitan Police!Officers of 
the District of Columbia, and Harry X. Doutliitt j proceeded 
to the aforesaid premises Xumber One Thoifias Circle, 
Xorthwest, in the City of Washington, District! of Colum¬ 
bia, known as the Le Paradis Cafe, heretofore! described, 
for the purpose of investigating violations of tl|e Xational 
Prohibition Act; and then and there entered tint above de¬ 
scribed premises in company with the said H. Kj Mansfield, 
J. Wliitnev and Harrv II. Doutliitt, and then! and there 
were seated by the head waiter of the said cafe aijid assigned 
a waiter. The said Harry X. Doutliitt then and there or¬ 
dered ginger ale, which was brought by the wfaiter, with 
glasses and cracked ice; and then and there colored tea was 
poured from a bottle labeled whisky into said glasses con¬ 
taining ice and ginger ale, the contents of which was con¬ 
sumed in the presence of the waiter, who smiled and made 
no protest, and then and there while dancing in said 

20 cafe deponent saw numerous bottles, the contents of 
which were being poured by the guests into glasses 
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containing ice and ginger ale, some of the bottles being 
taken from the men’s coat pockets, the contents of glasses 
being consumed publicly by said guests; 

And then and there a great number of men and women 
were observed openly drinking liquor, which was poured 
from bottles into glasses containing ginger ale and ice, in 
the presence of the waiters and guests present; and then 
and there some of the guests became very intoxicated and 
threw money on the tables, one man took out a whisky 
bottle and held it in his hand in plain view of the waiters 
and guests present; 

And then and there when the deponent in company with 
the said H. K. Mansfield, J. Whitney and Harry N. Dou- 
thitt were leaving! the above premises, the said Harry N. 
Douthitt said to the chief usher “That he did not see how 
they could afford to maintain a kitchen for the small amount 
of food served”; the chief usher said that “Most people 
came there to drink and dance.” 

The deponent further says that large quantities of in¬ 
toxicating liquors were then and there kept, produced 
and consumed upon the said premises by the patrons of 
the said cafe in the presence of the deponent, the said H. K. 
Mansfield, J. Whitney and Harry X. Douthitt, and that the 
waiters served glasses, cracked ice and ginger ale to the 
guests present at the various tables. 

The deponent further says that on or about the 15th dav 
of January, 1927, the deponent, in company with H. K. 
Mansfield and J. Whitney, Metropolitan Police officers of 
the District of Columbia, and Harry X. Douthitt proceeded 
to the premises number One Thomas Circle, Northwest, 
Washington, District of Columbia, known as the Le 
21 Paradis Cafe, being the premises heretofore de¬ 
scribed ; 

And then and there in company with the said H. Iv. Mans¬ 
field, J. Whitney and Harry X. Douthitt, entered the above 
described premises, and were conducted and given seats at 
a table by the head waiter answering to the name of “Wil¬ 
liam.” And then and there the deponent observed the 
place to be very crowded and the guests were noisy, indulg¬ 
ing in loud laughter and hilarity; and the deponent ob¬ 
served men and women to the number of about 45, who in 
the early part of the evening were sober, to be in an intoxi- 
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cated condition, later in the evening and early oh the fol¬ 
lowing morning. 

The deponent further says that while dancing airound the 
hall, he observed four bottles labeled “WhiskeyV contain¬ 
ing red liquor, which was openly and publicly poured into 
glasses containing cracked ice and ginger ale, and! said mix¬ 
ture was openly and publicly consumed by the guests at 
various tables; and then and there observed bottles to the 
number of about fifteen containing red and white liquor, 
some having the appearance of whisky bottles land some 
gin bottles, also flasks to the number of six; thfc contents 
from said bottles were poured by the guests 4t various 
tables into glasses with cracked ice and ginger ale, and 
openly and publicly consumed in the presence of tlie waiters, 
head waiter and others present; and then and there ob¬ 
served drinking to be quite prevalent everywhere in the 
said cafe; 

7 j 

And then and there a girl fainted who had beeij drinking 
liquid which was poured from a bottle, mixed wfth ginger 
ale at an adjacent table; 

And then and there observed colored liquid being poured 
from a bottle labeled “Rye Whiskey,” into glasses contain¬ 
ing cracked ice and ginger ale, which had been fur- 

22 nished by the waiters, and the mixture was openly 
and publicly consumed in the presence of tjie waiters 

and others present. 

The deponent further says that he entered ihe above 
premises at about 10:45 P. M. of the day aforesaid, to wit; 
the 15th day of January, 1927, and left the said premises 
at about 2 o’clock A. M. of the following morning. 

Further the affiant sayeth not. 

DANIEL P. EYONS. 

i 

Subscribed and sworn to before me this 19" day ;of March, 
1927. 

[notarial seal.] E. G. BENDER, 

Notary Public, D. C. 

23 Exhibit B. 

Affidavit in Support of Bill of Complaint « 

Lindsay S. Stott, being first duly sworn on oatjh deposes 
and savs: 

2—4926a 
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That he is now, and was at all times hereinafter men¬ 
tioned, an agent acting under the authority of the Commis¬ 
sioner of Internal Revenue of the United States and duly 

•> 

and lawfully appointed and assigned to the duty of investi¬ 
gating and reporting violations of the National Prohibition 
Act; 

That, on or about the fifteenth day of December, 1926, 
the deponent, for the purpose of investigating violations 
of the National Prohibition Act, accompanied by Daniel P. 
Lyons, Prohibition Agent, and H. K. Mansfield and J. Whit¬ 
ney, Metropolitan Police officers of the District of Colum¬ 
bia, proceeded to the premises known and designated as the 
Le Paradis Cafe, consisting of and described as the entire 
third floor of the building located at Number One Thomas 
Circle, Northwest, in the City of Washington, in the District 
of Columbia; 

That the premises above described were then and there, 
and are now, equipped as a cafe and public dance hall, and 
that, the business of operating and conducting a cafe and 
public dance hall is now, and then and there was, being car¬ 
ried on therein; that at the times hereinafter mentioned the 
National Cafes incorporated, a corporation organized under 
the laws of Delaware, was and now is the lessee, user 
24 and occupant of the said premises above described, 
and the owner and proprietor of the business thereat 
conducted; and that the said defendant Howe Totten was 
and now is the owner of the land and the building situated 
thereon known as Street Number One Thomas Circle, 
Northwest, in the City of Washington, District of Colum¬ 
bia, and known and designated as Lot Number 826, Square 
Number 214, on the Land Records of the District of 
Columbia; 

That on the day aforesaid, to wit; on or about the fif¬ 
teenth day of December, 1926, the said deponent in the 
presence of the said Daniel P. Lyons, H. K. Mansfield and 
J. Whitney, observed five men and five women seated at 
tables in said cafe, and observed the said five men and five 
women drink liquor which had been poured into glasses fur¬ 
nished by the waiters in said cafe, from a quart bottle hav¬ 
ing the appearance of gin, the said bottle being openly dis¬ 
played at and in the said cafe by the said guests in the pres¬ 
ence of the said waiters. 
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The deponent further says that he saw liquor poured 
from a number of bottles into glasses and tin} contents 
thereof being consumed by the guests seated atj tables in 
said cafe, the bottles being in these cases, placed under the 
tables. 

The deponent further says that he observed fivb men and 
five women, sober when they entered the premises at about 
11 o’clock P. M. on the day aforesaid, and the deponent 
then and there observed that the said five men and five 
women gradually became intoxicated during the evening, 
the said five men and five women having in plajn view of 
the waiters and others present, consumed liquor which was 
poured into glasses furnished by the managemeiit; the de¬ 
ponent further says that he observed the said five men and 
five women leave the premises in an intoxicated! condition 
about 1 o’clock A. M. of the following day, to wilt: Decem¬ 
ber sixteenth, 1926. j 

25 The deponent further says that at one of! the tables 
in said cafe a quart bottle labeled “Gin” Was openly 
displayed, and said deponent observed the waiters and the 
head waiter, who was engaged in directing the guests to the 
various tables, carry on conversation with the guests at the 
table where the said bottle of gin was openly displayed and 
while one of the guests at said table was serving the con¬ 
tents of the said bottle to the other guests present at said 
table; the deponent further says that he observed that no 
protest or admonition was made by the said waiter and the 
said attendants in said cafe who were then and there pres¬ 
ent. 

The deponent further says that at another table a man 
poured drinks from a flask into drinking glassbs for his 
female companion and himself in plain view of | the depo¬ 
nent and openly and in the presence of not on[ly the de¬ 
ponent but of waiters and employees then and there pres¬ 
ent in said cafe consumed said liquor. 

The deponent further says that he then and there ob¬ 
served a man seated near the orchestra in said!cafe, who 
constantly drank liquor which was poured frorh a bottle 
into a glass upon the table, the said glass being furnished 
by the management; that the said man held the jsaid bottle 
of liquor in his lap and the deponent then and there ob- 
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served the said man leave the premises, leaving the empty 
bottle lying upon his chair. 

The deponent further says that he observed patrons 
seated at tables in the said cafe and that empty glasses and 
bottles of ginger ale were then and there frequently served 
by the waiters, which glasses and ginger ale were observed 
by the deponent as being used upon said tables in open view 
of the waiters and all present, for mixing and containing 
said liquor and ginger ale which the deponent then and 
there observed the said guests consume in the said 
cafe. 

26 The affiant further says that large quantities of 
intoxicating liquor were then and there kept, pro¬ 
duced and consumed on the aforesaid premises by the pa¬ 
trons of said cafe in the presence of the deponent, the wait¬ 
ers and the head waiter in said cafe. 

The affiant further says that then and there, while seated 
at the table in the presence of said Daniel P. Lyons, H. T\. 
Mansfield and J. Whitney and in the presence of five wait¬ 
ers employed in said cafe who were in the vicinity of the 
said deponent’s, table, there was poured colored tea from 
a bottle labeled “Whiskey,” into glasses in full view of the 
waiters and others present, and that the contents of said 
glasses were then and there openly consumed by the de¬ 
ponent, said Daniel P. Lyons, H. K. Mansfield and J. Whit¬ 
ney, who were seated at the deponent ’s table, and that no 
protest, admonition, warning or questioning was made or 
given by any of the aforesaid waiters employed in said 
cafe. 

Further the affiant saveth not. 

LINDSAY S. STOTT. 

Subscribed and sworn to before me the 13" day of Janu¬ 
ary, A. D. 1927. 

[notarialseal.] LUKE C. O’BRIEN, 

Notary Public , D. C. 


27 Exhibit C. 

Affidavit in Support of Bill of Complaint. 

H. K. Mansfield, being first duly sworn on oath deposes 
and says: 
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That I am now and was at all times hereinafter men¬ 
tioned a member of the Metropolitan Police fqrce of the 
District of Columbia, acting nnder the authority of the 
Major and Superintendent of Police in the District of Co¬ 
lumbia, duly and lawfully appointed and assigned to the 
duty of investigating and reporting violations qf the laws 
of the United States. 

That on or about the fifteenth day of December, 1926, 
the deponent, accompanied by Daniel P. Lyons | and Lind- 
sav S. Stott, agents of the Bureau of Internal Revenue of 
the United States, and J. Whitney, a Metropolitan Police 
officer of the District of Columbia, proceeded to the prem¬ 
ises numbered One Thomas Circle, Northwest, in the City 
of Washington, District of Columbia, known and desig¬ 
nated as the Le Paradis Cafe, the same being q cafe and 
public dance hall conducted by the National Chfes Incor¬ 
porated, a body corporate, occupying the third flbor of said 
building. 

The deponent further says that, in company with said 
Daniel P. Lyons, Lindsay S. Stott and J. Whitney, the de¬ 
ponent then and there entered the above premises for the 
purpose of investigating violations of the National Prohi¬ 
bition Act. 

27 H* That the premises above described werq then and 
there, and are now, equipped as a cafe and public 
dance hall, and that the business of operating arid conduct¬ 
ing the said cafe and public dance hall is now and then and 
there was being carried on therein, and that alj the times 
hereinafter mentioned the said defendant, Natibnal Cafes 
Incorporated, a corporation organized nnder the laws of 
Delaware, was and now is the lessee, user and Occupant of 
the said premises above described, and the own^r and pro¬ 
prietor of the business thereat conducted; and that the said 
defendant, Howe Totten, was and now’ is the ow^ier of the 
land and building situated thereon knovm as street num¬ 
ber One Thomas Circle, Northwest, in the City] of Wash¬ 
ington, District of Columbia, and known and designated as 
lot number 826, Square Number 214, on the Land Records 
of the District of Columbia. | 

That on the day aforesaid, to wit; the fifteenth day of 
December, 1926, the deponent observed five mbn and five 
women seated at tables drinking liquid having t^e appear- 
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ance of gin which had been poured into glasses furnished 
by the waiters publicly and openly in the presence of the 
waiters and guests present; and then and there saw liquid 
poured from a number of bottles into glasses the contents 
thereof being consumed by the guests, the bottles being 
placed under the tables, the drinking being publicly and 
openly done in the presence of the waiters and guests; and 
then and there observed five men and five women enter the 
premises in a sober condition at about 11 o’clock P. M. and 
observed them gradually become intoxicated during the 
evening, they having in plain view of the waiters and guests 
present consumed liquid which they poured into glasses 
containing ginger ale furnished by the management; and 
then and there observed the five men and five women 
28 leave the premises in an intoxicated condition about 
1 o’clock A. M. of the following day, to wit; De¬ 
cember sixteenth, 1926. 

The deponent further says that at one of the tables a 
quart bottle labeled “Gin” was openly displayed, and de¬ 
ponent observed the waiters and the head waiter, who was 
engaged in directing the guests to the various tables, carry 
on a conversation with the guests at the tables where the 
bottle of gin was displayed while one of the guests was 
serving the contents of the bottle to the other guests; and 
no protest or admonition was given by the waiters or at¬ 
tendants; and then and there saw a man pouring drinks 
from a flask into drinking glasses for his female companion 
and himself and openly and in the presence of the waiters 
and guests, consumed the liquid; and then and there ob¬ 
served a man seated near the orchestra in said cafe, who 
constantly drank liquid which was poured from a bottle 
into a glass upon the table, in the presence of the waiters 
and guests and left the empty bottle on the chair; and then 
and there observed patrons seated at tables and empty 
glasses and bottles of ginger ale were frequently served 
by the waiters, and were used openly and publicly, for mix¬ 
ing drinks poured from bottles of guests which they con¬ 
sumed in the presence of the waiters, and guests; and then 
and there colored tea was poured from a bottle labeled 
“Whiskey,” into glasses in view of the waiters and guests 
present, and that the contents of said glasses were then and 
there openly consumed by the deponent, said Daniel P. 
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Lyons, Lindsay S. Stott and J. Whitney, and po protest, 
admonition, or warning was given by the waiter^. 

The deponent further says that on or about the sixteenth 
day of December, 1926, the deponent, in company with 
Daniel P. Lvons, Agent of the Bureau of Internal Revenue, 
and J. Whitney, Metropolitan Police officer of the 
29 District of Columbia,*and Harry N. Dopthitt, pro¬ 
ceeded to the aforesaid premises numbered One 
Thomas Circle, Northwest, Washington, District!of Colum¬ 
bia, known as the Le Paradis Cafe, heretofore described, 
for the purpose of investigating violations of the National 
Prohibition Act; and then and there entered the; above de¬ 


scribed premises in company with said Daniel |P. Lyons, 
J. Whitney and Harry N. Douthitt, and were seated by an 
employee; guests being present to the number of about two 
hundred; and then and there observed drinks being mixed 
and consumed at ten different tables in various parts of the 
cafe, in view of the waiters who were engaged jin serving 
the patrons glasses, ice and bottles of ginger ale!; and then 
and there observed a man pour liquid, into glasses from a 
silver flask, which he produced from his pocket, and was 
consumed by the guests present at his table, no protest or 
admonition was given by the waiters; and then and there 


saw a bottle labeled “Old Crow Whiskey” in possession 
of a young man with two other men and two jgirls, who 
poured the contents of the bottle into glasses ^hieh they 
consumed in the presence of the waiters and guests; the 
deponent further says that she observed two ofj the mean 
leave at about 2:15 A. M. of the following morning, the sev¬ 
enteenth day of December, 1926, in a very intoxicated con¬ 
dition, in the presence of the waiters and guestsj; and then 
and there observed a man accompanied by a w^man pro¬ 
duce a flask and pour the contents into glasses Containing 
ginger ale and in the presence of the waiters and guests, 
was openly and publicly consumed and then and tfiere"heard 
the said Harry N. Douthitt call the head waitCr to their 
table, while the said Daniel P. Lyons poured cjolored tea 
from a bottle labeled “Whiskey” into glasses containing 
ginger ale, which were mixed and consumed ill the pres¬ 
ence of the said head waiter by the guests at the ta- 
30 ble, and no protest, admonition or warning! was given 
by said head waiter; and then and there saw Daniel 
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P. Lyons place two bottles of colored tea upon the table, 
the bottles being labeled 1 ‘Whiskey,” and the said Harry 
N. Douthitt, asked the waiter who was serving said table, 
“Is there any objection to drinking whisky which I just 
put into the ginger ale?” and the waiter said “It is all 
right but keep the bottle under the table;” and then and 
there Harry N. Douthitt ask«d the said waiter, “Is that 
the policy of the house,” and the waiter answered “Yes”; 
and then and there observed four persons in an intoxi¬ 
cated condition in the said cafe whom she had previously 
observed enter the premises early in the evening in a sober 
condition; 

The deponent further says that on or about the eighteenth 
day of December, 1926, the deponent, in company with 
Daniel P. Lyons^, an agent of the Bureau of Internal Rev¬ 
enue, J. Whitney, a Metropolitan Police officer of the Dis¬ 
trict of Columbia, and Harry N. Douthitt, proceeded to the 
aforesaid premises number One Thomas Circle, Northwest, 
in the City of Washington, District of Columbia, known as 
the Le Paradis Cafe, heretofore described, for the pur¬ 
pose of investigating violations of the National Prohibi- 
bition Act; and then and there entered the above described 
premises in company with the said Daniel P. Lyons, J. 
Whitney, and Harry N. Douthitt, and were seated by the 
head waiter; the said Harry N. Douthitt ordered ginger ale, 
which was brought by the waiter, with glasses and cracked 
ice; the said Daniel P. Lyons in the presence of the waiter 
and guests, poured colored tea into the glasses containing 
ice and ginger ale; the said water made no protest, gave no 
admonition or warning, but smiled when he saw the con¬ 
tents being consumed; and then and there, while dancing, 
saw numerous bottles, the contents of which were 
31 being poured into glasses containing ice and ginger 
ale, some of the bottles being taken from the men’s 
coat pockets, drinks were mixed and consumed in the pres¬ 
ence of waiters and guests; and then and there saw a num¬ 
ber of men and women openly and publicly drinking liquid 
which she saw poured from bottles into glasses containing 
ginger ale and ice, in the presence of the waiters and 
.guests; and then and there observed some of the guests 
became verv intoxicated and throw monev on the tables, 
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and that one man took out a whiskey bottle aiid held it in 
his hand in plain view of the waiters, and guests present. 

And then and there, when the deponent in company with 
tlie said Daniel P. Lyons, J. Whitney and Hajrry N. Dou- 
thitt were leaving the above premises, the said Harry N. 
Douthitt said to the chief usher “That he did not see how 
they could afford to maintain a kitchen fo^ the small 
amount of food served”; the chief usher said! that “Most 
people came there to drink and dance.” 

The deponent further says that on or aboht the fourth 
day of January, 1927, the depondent, in company with J. 
Whitney, a Metropolitan Police officer of tlicj District of 
Columbia, and Harry N. Douthitt, proceeded {o the afore¬ 
said premises numbered One Thomas Circle Northwest, in 
the City of Washington, District of Columbia, known as 
the Le Paradis Cafe, heretofore described, fori the purpose 
of investigating violations of the National Prohibition Act; 

And then and there entered the above described premises 
in company with the said J. Whitney and Harry N. Douthitt 
and were seated by an employee at a {able nearby 
.‘>2 a party of six who had a quart bottle ibarked “Ca¬ 
nadian Club,” the contents being poured! into glasses 
containing ice and ginger ale, and were consumed openly 
and publicly in the presence of the waiters jand guests; 
and then and there observed, across the room, a large bottle 
on the floor under the table, and guests pouring liquid 
from said bottle into their glasses containing jice and gin¬ 
ger ale, the contents of the said glasses they! openly and 
publicly consumed in the presence of the \vaiters and 
guests; and then and there observed guests at three other 
tables who had bottles, and saw them pouring the contents 
into glasses which they openly and publicly consumed in 
the presence of the waiters and guests; and th{m and there 
at another table saw a party of four, one of whom had a 
flask from which the contents were poured into glasses and 
consumed openly and publicly in the presence j of the wait¬ 
ers and guests; and then and there observed Meyer Davis, 
the president of the National Cafes Incorporated, sitting 
at a table with two companions; the said Mey^r Davis left 
the table to converse with a member of the orchestra and 
one of the men seated at his table poured fiy>m a square 
bottle like a gin bottle, liquid into glasses; the contents were 
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consumed in the presence of the said Meyer Davis, waiters 
and guests; and then and there at the table next to the 
one at which Meyer Davis was sitting and which the said 
Meyer Davis was facing, observed two silver flasks; one 
was lying on the table and the other was propped against 
the sugar-bowl in plain view of the said Meyer Davis, 

33 waiters aijd guests; and then and there observed one 
young man very much intoxicated; the said young 

man upsetting everything on his table. 

The deponent further says that on or about the eighth 
day of January, 1927, the deponent, in company with A. L. 
Ferrill and Dowell Mansfield, Metropolitan Police officers 
of the District of Columbia, and Harry X. Douthitt, pro¬ 
ceeded to the aforesaid premises numbered One Thomas 
Circle, Northwest, in the City of Washington, District of 
Columbia, known as the Le Paradis Cafe, heretofore de¬ 
scribed, for the purpose of investigating violations of the 
National Prohibition Act: and then and there entered the 
above described premises in company with the said A. L. 
Ferrill, Dowell Mansfield, and Harry N. Douthitt, who were 
seated by an employee of the said cafe; and then and there 
observed two men and two women pouring the contents 
from a square gin bottle into glasses containing ginger ale 
which they openly and publicly consumed in the presence 
of the waiters and guests; and then and there at another 
table occupied by two men and a woman, a square “High 
and Dry'* gin bottle was sitting on the floor in plain sight, 
and the contents of this bottle was being poured from time 
to time into glasses upon the table containing ginger ale, 
and the contents of said glasses was openly and publicly 
consumed in the presence of the waiters and guests; and 
then and there at another table observed a man and a 
woman pouring the contents from a whiskey bottle into 
glasses containing ginger ale, which was openly and pub¬ 
licly consumed in the presence of the waiters and guests; 
and then and there observed a party of six seated at a 
table and that the contents of a square bottle resembling 
a gin bottle was being poured into glasses containing gin¬ 
ger ale, and was openly and publicly consumed in the pres¬ 
ence of the waiters, and guests; and then and there 

34 observed three men pouring the contents from a 
silver flask into glasses containing ginger ale and 
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that the said contents cf the said glasses was j openly and 
publicly consumed by the said men in the presence of the 
waiters and guests. 

Further the affiant saveth not. 

H. K. MANjSFIELD. 

Subscribed and sworn to before me this 7" day of March, 
1927. 

[notarial seal.] H. M. LUCKETT, 

Notary Public, D. C. 
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Exhibit D. 

Affidavit in Support of Bill of Complkint. 


Harry N. Douthitt, being first duly sworn on oath, de¬ 
poses and says: 

That, on or about December 16th, 1926, the deponent, in 
company with Daniel P. Lyons, an agent of the? Bureau of 
Internal Revenue of the United States, and II. If. Mansfield 
and J. Whitney, members of the Metropolitan Police Force 
of the District of Columbia, proceeded to the premises num¬ 
bered One Thomas Circle, Northwest, being the third floor 
of said building, known and designated as the Le Paradis 
Cafe, the same being a cafe and public daneje hall con¬ 
ducted by the National Cafes Incorporated, a body corpo¬ 
rate. The deponent further says that he then aind there, in 
company with the said Daniel P. Lyons, II. if. Mansfield 
and J. Whitney, entered the above premises for the purpose 
of investigating violations of the National Prohibition Act; 

That the premises above described were theij and there, 
and now are, equipped as a cafe and public danbe hall, and 
that the business of operating and conducting!a cafe and 
public dance hall is now, and then and there wa(> being car¬ 
ried on therein, and that at the times hereinafter! mentioned, 
the defendant. National Cafes Incorporated, was, and now 
is, lessee, user, and occupant of the said premises 
36 above described; and that the said Howe Totten was, 
and now is, the owner of the land and building sit¬ 
uated thereon at Number One Thomas Circle, Northwest, in 
the City of Washington, District of Columbia, land known 
and designated as Lot Number 626, Square Number 214 of 
the Land Records of the District of Columbia; j 
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The deponent further says that. >n the day aforesaid, to 
wit; on or about December 16th, 1926, the deponent and the 
said Daniel P. Lyons, IT. K. Mansfield and J. Whitnev were 
conducted and seated at a table bv one of the ushers in said 


cafe and assigned a waiter; and then and there, asked said 
waiter “Will we be permitted to drink our own liquor,” and 
he replied “Yes, if we did not sot the liquor on the table, 
and kept it under cover." The deponent asked said waiter 
“Is that the rule of the house," and he relied “Yes.” The 
deponent then and there ordered ginger ale, which was 
served, with glasses, requested the waiter to call the head 
waiter who came to the deponent's table. Deponent asked 
said waiter “Can 1 reserve a table for a party of ten or 
twelve friends,” and he said “Yes,” giving a telephone call, 
and his telephone number, and to ask for “William, the 
head waiter.” The deponent then and there asked the said 
William “Will it be permissible to bring our own liquor and 
drink it at the table”, and the said William replied, “Oh, 
yes,” with a pat on the deponent’s back; and then and there 
while the deponent was in conversation with the said head 
waiter, the said Daniel P. Lyons took a pint bottle labeled 
whisky and containing colored tea, out of his pocket, and 
poured part of the contents into each of the glasses, no pro¬ 
test, admonition or objection was made by the said head 
waiter: and then and there deponent observed two boys and 
two girls or about the age of twenty or twentv-one vears 
who had no food on their table, and had four bottles marked 
“Canadian Dry Ginger Ale”, with glasses of ice, and 
37 one of the boys poured liquor from a half-pint bottle 
into the glasses, which was consumed in the presence 
of the waiters and guests: and then and there, at the re¬ 
quest of the head waiter, deponent, Lyons, Whitney and 
Mansfield were moved to a table near the entrance to the 


dining room, and openly placed on said table a bottle labeled 
whiskev; that said table was passed constantly by the 
waiters and head waters entering the dining room, and no 
protest or admonition was made: and then and there ob¬ 
served two boys and two girls drinking openly and publicly 
liquor which was poured from a whiskey bottle into glasses 
containing ice and ginger ale, the boys were very much 
under the effects of liquor and one of the boys got into an 
argument with one of the musicians, and the head waiter 
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took him in charge and had him reseated at his table; and 
then and there he observed two men and two >vomen who 
were sober when they took tables near deponent jbut later in 
the evening became very much under the influence of liquor, 
after openly and publicly drinking liquor which was poured 
from a bottle labeled whiskey in the presence of| waiter and 
guests; and then and there he observed a man and a women 
in another part of the house drinking liquor from glasses 
containing ginger ale, the said liquor being poured into 
glasses by the man in plain view of the waiters, pul guests; 
and then and there saw liquor in a number qf instances 
poured from bottles which were labeled wljiiskey into 
glasses containing ice and ginger ale which wasjopenly and 
publicly consumed by the guests, in the presencejof the head 
waiter, waiters, and guests. 

Deponent further says that large quantities df intoxicat¬ 
ing liquor were then and there kept, produced and consumed 
on the premises, by the various patrons, in the presence of 
the waiters, head waiter, and guests. 

38 Deponent further says that on of abojnt the 18th 
day of December. 192(i, in company with Daniel P. 
Lyons, J. Whitney, and H. K. Mansfield, proceeded to the 
aforesaid premises, Number One Thomas Circle,|Northwest, 
Washington, District of Columbia, known as the Le Paradis 
Cafe, heretofore described, for the purpose of investigating 
violations of the National Prohibition Act; anfl then and 
there entered the above described premises, ijn company 
with the said Daniel P. Lvons, J. Whitnev, and it. K. Mans- 
field; and then and there deponent, said Lvonjs, Whitney 
and Mansfield were seated at a table by an employee of the 
said cafe, and assigned a waiter. The deponent ordered 
ginger ale, which was delivered, with glasses and ice. The 
said Daniel P. Lyons, then and there poured frqm a bottle 
labeled whiskey colored tea; into glasses which was con¬ 
sumed in the presence of waiters and guests pnd no ad¬ 
monition, protest or warning was given by the viaiters; and 
then and there he observed numerous bottles, the contents 
of which were being poured into glasses which contained 
ginger ale and were consumed openly and publicly, the said 
bottles being taken from the men’s coat pockets and hip- 
pockets ; and then and there saw flasks to the nuifiber of five 
on one table; and observed men and women openly and pub- 



30 


NATIONAL CAFES, INC., VS. U. S. OF A. 


licly drinking, from glasses containing ice and ginger ale, 
liquor which was poured from various flasks and bottles 
in the presence of the waiters and guests; and then and 
there observed two men and two women who came into the 
place early in the evening in a sober condition who were 
drinking liquor, which was poured from a bottle into glasses 
containing ginger ale, and later left the cafe in an intoxi¬ 
cated condition; and then and there observed people to the 
number of about 50, out of 200 guests present, who were 
more or less under the influence of liquor, some of the 
guests became very noisy; and then and there observed a 
number of empty gin bottles and pint bottles on the floor 
the contents having been poured into glasses and 
39 consumed by the guests in the presence of the waiters 
and guests. 

The deponent further says that large quantities of in¬ 
toxicating liquor were then and there kept, produced and 
consumed, on the aforesaid premises by the various patrons 
of said cafe, in the presence of the waiters and guests. 

The deponent further says that, on or about January 4, 
1927, the deponent, in company with J. Whitney and H. K. 
Mansfield, Metropolitan Police officers of the District of 
Columbia, proceeded to the aforesaid premises numbered 
One Thoma$ Circle, Northwest, Washington, District of 
Columbia, known as the Le Paradis Cafe, heretofore de¬ 
scribed, for the purpose of investigating violations of the 
National Prohibition Act; and in company with the above 
parties entered the above described premises, and were 
seated by the head waiter who answered to the name of 
William. Deponent ordered ginger ale and sandwiches, 
and upon being served the ginger ale, with glasses and 
cracked ice, the deponent then and there poured the con¬ 
tents of a silver hip flask taken from deponent’s pocket and 
containing colored tea, into the glasses upon the table, and 
consumed the contents in the presence of the head waiter 
William, and the waiters, who made no protest or admoni¬ 
tion; and then and there observed ginger ale, with glasses 
containing cracked ice, being served to a number of people 
at different tables, the guests pouring the contents from 
bottles labeled “Whiskey,” and from silver flasks of col¬ 
ored liquor, into the glasses: and consuming the contents in 
the presence of the waiters and guests; and then and there 
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observed Meyer Davis, who is President of tile National 
Cafes Incorporated, sitting at a table in said cafe, and later 
talking to a member of the orchestra in said cafg; deponent 
further says that one of the men occupying the table at 
which the said Meyer Davis was sitting poured the contents 
of a bottle, which was sitting on the floor besidh the chair, 
into glasses of ginger ale, and that the same was openly 
consumed by the guests at said table in the presence of the 
said Meyer Davis, waiters and guests; and then and there 
at a table next to the said Meyer Dav^s saw two 
39Vi> silver flasks in plain view upon it, the guests were 
pouring the contents of these flasks into glasses and 
consumed the contents in the presence of the said Meyer 
Davis, the waiters, and guests; and then and tliefe observed 
four boys and six girls occupying a table, one of the party 
poured the contents of a whiskey bottle into glasses in the 
presence of the said Meyer Davis, waiters and jguests, the 
said boys and girls consumed the liquor; and then and 
there observed two men and two women pour the contents 
of a quart whiskey bottle into glasses — consinfie it in the 
presence of the said Meyer Davis, waiters and Quests; and 
then and there saw a man and woman drinking from glasses 
liquor which he poured from a flask in the presence of the 
said Meyer Davis, the waiters and guests; 

And then and there observed two men and two women 
drinking liquor which was poured into glasses fijom a whis¬ 
key bottle openly and publicly, in the presence of the said 
Meyer Davis, the waiters and guests; and then and there 
saw no effort being made bv the management of waiters to 
admonish or prevent any of the guests from j displaying 
bottles and flasks, and from pouring their contents, into 
glasses, which they openly and publicly consumed in the 
presence of the waiters and guests. 

Deponent further says that large quantities of intoxicat¬ 
ing liquor were then and there kept, produced and con¬ 
sumed on the aforesaid premises, by the patrons of said 
cafe, in the presence of the said Meyer Davis, the waiters 
and guests. 

The deponent further says that, on or about tjhe 8th day 
of January, 1927, at about 12:15 o’clock A. M. oh said date, 
the deponent, in company with H. K. Mansfield,!A. L. Fer- 
rill and Dowell Mansfield, members of the Metropolitan 
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Police force, proceeded to the premises numbered One 
Thomas Circle, known as the Le Paradis Cafe, being the 
premises heretofore described. And then and there in com¬ 
pany with the above parties entered the said premises, and 
were seated at a table by the head waiter, ginger ale was 
ordered, which, being delivered, with glasses, the 
40 deponent, then and there, poured the contents of a 
silver flask taken from deponent’s pocket and con¬ 
taining colored tea, into glasses; and no protest, admonition 
or objection was made by the said head waiter or assistant 
waiters present when the deponent, openly and publicly 
consumed the contents of said glasses; and then and there 
observed two men and a woman occupying seats at a table, 
and a square, high and dry gin bottle sitting upon the floor 
at their table, where one of the party poured the contents 
from said bottle from time to time into glasses, which was 
openly and publicly consumed in the presence of the wait¬ 
ers and guests; and then and there saw liquor poured from 
bottles into the glasses of various guests in different parts 
of the dining room, which was openly and publicly con¬ 
sumed in the presence of the waiters and guests. 

The deponent further says that then and there intoxicat¬ 
ing liquor was kept, produced and consumed on the afore¬ 
said premises by the patrons of said cafe, in the presence 
of the head waiter, waiters and guests. 

Deponent further says that lie observed three men oc¬ 
cupying a table pouring the contents of a silver flask into 
glasses which they openly and publicly consumed in the 
presence of the head waiter, waiters and guests. 

The deponent further says that on or about the 15th day 
of January, 1927, in company with Daniel P. Lyons, an 
agent of the Bureau of Internal Revenue, and H. K. Mans¬ 
field and J. Whitney, Metropolitan Police officers of the 
District of Columbia, he proceeded to the premises num¬ 
bered One Thomas Circle, known as the Le Paradis Cafe, 
being the premises heretofore described; and then and 
there, in company with the above parties entered said 
premises and were seated at a table by the head waiter 
answering to the name of “William”; deponent then and 
there observed the place to be very crowded, and the guests 
were quite noisy, and indulged in loud laughter and hilarity; 
and then and there observed about thirty men and women 
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in an intoxicated condition, who he previously observed to 
be sober; and then and there observed one woman faint; 
and then and there observed drinking to be quite prevalent 
at the tables in all parts of the cafe; and then and 
41 there observed colored liquid being poured from a 
bottle labeled “Rye Whiskey,” which was inixed with 
ginger ale and consumed by the guests present at an ad¬ 
joining table in the presence of the waiters and guests; and 
then and there observed bottles and flasks being used in 
various parts of the room, from which the contents were 
poured into glasses, mixed with ginger ale and consumed 
by the guests. 

_ j 

The deponent further says that he entered the above 
premises at about 10:45 P. M. of the day aforesaid, to wit: 
the 15th day of January, 1927, and left the said premises 
at about 2 o’clock A. M. of the following morning. 

Further the affiant sayetli not. 

HARRY N. DOUlTHITT. 


Subscribed and sworn to; before me this 19" day of 
March, A. D. 1927. 

[notarial seal.] PETER J. KELEHER, 

Notary Public, D. C. 

i 

My commission expires August 7, 1930. 
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Exhibit E. 


Affidavit in Support of Bill of Complaint. 


Dowell Mansfield, being first duly sworn on oath, de¬ 
poses and says: 

That I am now and was at all times hereinafter men¬ 
tioned a member of the Metropolitan Police Force of the 
District of Columbia, acting under the authority of the 
Major and Superintendent of Police in the District of 
Columbia, duly and lawfully appointed and assigned to 
the duty of investigating and reporting violations of the 
laws of the United States; 

That at or about 12:30 o’clock A. M. of January 5th, 
1927, the deponent proceeded to the premises numbered 
One Thomas Circle, Northwest, in the City of Washington, 


3—4926a 
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District of Columbia, known and designated as the Le 
Paradis Cafe, the same being a cafe and public dance hall 
conducted by the National Cafes Incorporated, a body cor¬ 
porate, occupying the third floor of said building; 

The deponent further says that he then and there entered 
the said premises for the purpose of investigating viola¬ 
tions of the National Prohibition Act, and then and there 
seated himself at a table, in company with J. Whitney, 
H. K. Mansfield and Harry N. Douthitt. Deponent states 
that he then and there observed Meyer Davis, President 
of the National Cafes Incorporated, seated at a table in 
company with two men; 

Deponent further says that he then and there ob- 
43 served, in the presence of said deponent, H. K. Mans¬ 
field, J. Whitney, Harry N. Douthitt, the said Meyer 
Davis, waiters in the said cafe, and others present, numer¬ 
ous guests drinking from glasses containing ginger ale in 
which he had observed the guests pour liquid from bottles 
and flasks, and the said contents being consumed by the 
guests in open view of the deponent, the said H. K. Mans¬ 
field, Whitney, Douthitt, Meyer Davis, waiters and others 
present. 

Deponent further says that large quantities of intoxi¬ 
cating liquor were then and there kept, produced and con¬ 
sumed on the aforesaid premises by the patrons of said 
cafe, who had been served glasses with ginger ale for the 
purpose of mixing said drinks in said cafe, the contents 
of said glasses being openly and publicly consumed, in the 
presence of the deponent, the said II. K. Mansfield, J. Whit¬ 
ney, Harry N. Douthitt, the said Meyer Davis, the head 
waiter, waiters, and others present. 

Deponent further says that, on or about the 8th day of 
January, 1927, the deponent, in company with H. K. Mans¬ 
field, A. L. Ferrill and Harry N. Douthitt, proceeded to 
the aforesaid premises, numbered One Thomas Circle, 
Northwest, Washington, District of Columbia, being the 
third floor of said building, and known as the Le Paradis 
Cafe, heretofore described, for the purpose of investigat¬ 
ing violations of the National Prohibition Act. 

Deponent then and there entered the above described 
premises, in company with the said H. K. Mansfield, A. L. 
Ferrill and Harry N. Douthitt, and then and there was 
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seated by one of the attendants in said cafe. The deponent 
further states that the said Harry N. Douthitt ordered gin¬ 
ger ale for the party, and being served glasses with cracked 
ice, the said Harry N. Douthitt poured colored tea from a 
silver flask, which he had taken from his pocket, into the 
glasses of ginger ale, and that the same was consumed by 
the parties at the table, in the presence of the [waiter, and 
that no protest or objection was offered by the baid waiter. 

The deponent further says that he observed t|vo men and 
one woman at a table and a square “High apd dry” gin 
bottle was sitting on the floor in plain $ight. The 
44 contents of this bottle, from time to time, were being 
poured by one of the parties present qt the table 
into glasses containing ginger ale and cracked ice, and the 
contents of said glasses were openly and publicly consumed 
in the presence of said deponent, the said H. Kj Mansfield, 
A. L. Ferrill, Harry N. Douthitt, the head waiter, waiters, 
and others present. 

Deponent further says that he observed ai man and 
woman with a pint whiskey bottle, from which the contents 
were being poured into glasses containing ginger ale, and 
the contents of the said glasses were consumed by said man 
and woman in the presence of said Dowell Mapsfield, the 
waiters, and others present. 

Deponent further says that he observed a phrty of six 
occupying a table in said cafe, and the contents pf a square 
bottle were being poured into glasses containing ginger 
ale, and that the contents of said glasses were being con¬ 
sumed by members of the party of six, in the presence of 
the deponent, the said waiters, and others present. 

Deponent further says that he observed thr<ie men oc¬ 
cupying a table, and that the said men poured the contents 
of a silver flask into glasses containing ginger ajle, and the 
contents of said glasses were openly and publicly con¬ 
sumed, in the presence of said deponent, H. K. jMansfield, 
A. L. Ferrill, Harry N. Douthitt, the waiters, imd others 
present, and that no effort was made to hide the flask in 
the possession of these three men. 

Deponent further says that he then and therb observed 
the waiters in said cafe serving cracked ice, glasses and 
ginger ale, to various guests at various tables in the said 
cafe, into which liquid was poured from bottles gnd flasks, 
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and mixed and publicly consumed in tlie presence of the 
deponent, the waiters, and others present. 

DOWELL MANSFIELD. 

Subscribed and sworn to before me this 13th day of Jan¬ 
uary, A. D. 1927. 

[notarialseal.] LUKE C. O’BRIEN, 

Notary Public , D. C. 

45 Exhibit F. 

Affidavit in Support of Bill of Complaint. 

Robert D. Ford, being first duly sworn on oath, deposes 
and says: 

That he is now, and was at all times hereinafter men¬ 
tioned, an agent acting under the authority of the Com¬ 
missioner of Internal Revenue of the United States and 
duly and lawfully appointed and assigned to the duty of 
investigating and reporting violations of the National Pro¬ 
hibition Act; 

That on December the 28th, 1926, the deponent delivered 
in person to Howe Totten, a certain written notice, a copy 
of which is hereto attached and marked Exhibit “G.” 

The deponent further says that the said Howe Totten 
accepted service and signed his name to such acceptance of 
service in the presence of the deponent on December 28, 
1926. 

ROBERT D. FORD. 
ROBERT D. FORD. 

Subscribed and sworn to before me the 18th day of Jan¬ 
uary, A. D. 1927. 

[Seal, Lillian A. Metzger, Notary Public, D. C.] 

LILLIAN A. METZGER, 

Notary Public , D. C. 

46 Exhibit G. 

Washington, D. C., December 28, 1926. 
Mr. Howe Totten. 

Dear Sir : 

This Unit is in possession of information indicating that 
liquors are being kept and maintained , in violation of the 
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National Prohibition Act, in and upon the premises num¬ 
bered One (1) Thomas Circle, Northwest, third floor, Wash¬ 
ington, District of Columbia, which premises are under¬ 
stood to be your property, now occupied by fhe National 
Cafes, Inc., a Corporation, said premises being known as 
Lot Number 826, Square Number 214 of the Land Records 
of the District of Columbia; Notice is hereby given accord¬ 
ingly and reference is made to Section 21, Title II of the 
National Prohibition Act, as follows: 


“Any room, house, building, boat, vehicle, [structure or 
place where intoxicating liquor is manufactured, sold, kept, 
or bartered in violation of this title, and all ! intoxicating 
liquor and property kept and used in maintaining the same, 
is hereby declared to be a common nuisance, ^nd any per¬ 
son who maintains such a common nuisance shall be guilty 
of a misdemeanor and upon conviction thereof shall be fined 
not more than $1,000.00 or be imprisoned for not more than 
one year, or both. If a person has knowledge or reason 
to believe that his room, house, building, boat, vehicle, 
structure, or place is occupied or used for the inanufacture 
or sale of liquor contrary to the provision of this title, and 
suffers the same to be so occupied or used,j such room, 
house, building, boat, vehicle, structure, or place shall be 
subject to a lien for and may be sold to pay h 11 fines and 
costs assessed against the person guilty of such nuisance 
for such violation, and any such lien may be enforced by 
action in any court having jurisdiction.’’ 

Respectfully, 

H. H. WltlTE, 

Prohibition Administrator , District Seven. 


I hereby accept service of the within notice! this 28 day 
of Dec. 1926. 


HOWE tOTTEN. 


Witness: 

ROBERT D. FORD, 

Pro. Agt. 


47 Exhibit H. 

Affidavit in Support of Bill of Complaint. 

H. H. White, being first duly sworn on oath, deposes and 
says: 
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That he is now and was at all times hereinafter men¬ 
tioned, the Prohibition Administrator in charge of Dis¬ 
trict Number Seven, which embraces the City of Washing¬ 
ton, District of Columbia, acting under the authority of 
the Commissioner of Internal Revenue of the United States 
and duly and lawfully appointed and assigned to the duty 
of investigating and reporting violations of the National 
Prohibition Act; 

That on December the 29th, 192b, the deponent delivered 
in person to Meyer Davis, who acknowledged himself to 
be the President of the National Cafes Incorporated, a 
body corporate, a certain written notice, a copy of which 
is hereto attached and marked Exhibit “I". 

The deponent further says that the said Meyer Davis ac¬ 
cepted service and signed his name to such acceptance of 
service, in the presence of the deponent, on the 29tli day 
of December, 1926, as the President of the said National 
Cafes Incorporated, a bodv corporate. 

H. H. WHITE. 

Subscribed and sworn to before me this 1 Sth day of 
January, A. D. 1927. 

[seal.] LILLIAN A. METZGER, 

Notary Public, D. C. 

48 Exhibit ** 1 ." 

Washington, D. C., December 28, 1926. 
The National Cafes, Inc., a Corporation: 

This Unit is in possession of information indicating that 
liquors are being kept and maintained, in violation of the 
National Prohibition Act, in and upon the premises number 
One (1) Thomas Circle, Northwest, third floor, Washing¬ 
ton, District of Columbia; which premises are understood 
to be now occupied by the National Cafes, Inc., a corpora¬ 
tion, said premises being known as Lot Number 826, Square 
Number 214 of the Land Records of the District of Colum¬ 
bia; Notice is hereby given accordingly and reference is 
made to Section 21, Title II of the National Prohibition Act, 
as follows: 

“Any room, house, building, boat, vehicle, structure or 
place where intoxicating liquor is manufactured, sold, kept, 
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or bartered in violation of this title, and all intoxicating 
liquor and property kept and used in maintaining the same, 
is hereby declared to be a common nuisance, ahd any per¬ 
son who maintains such a common nuisance shrill be guilty 
of a misdemeanor and upon conviction thereof shall be fined 
not more than $1,000.00 or be imprisoned fot not more 
than one year, or both. If a person has knowledge or rea¬ 
son to believe that his room, house, building, boat, vehicle, 
structure, or place is occupied or used for the manufacture 
or sale of liquor contrary to the provision of tljis title, and 
suffers the same to be so occupied or used, such room, 
house, building, boat, vehicle, structure, or pl^ce shall be 
subject to a lien for and may be sold to pay all fines and 
costs assessed against the person guilty of such nuisance 
for such violation, and any such lien may be enforced by ac¬ 
tion in any court having jurisdiction.” 

Respectfully, 

H. H. WHjlTE, 

Prohibition Administrator, District Seven . 

I hereby accept service of the within notice this 29th day 
of December, 1926. 

NATIONAL CAFES, Inc., 
By MEYER DAVIS, 

President, 

Witness: 

H. H. WHITE, 

Pro. Admr., Dist. 7. 

i 

49 Order for Injunction Pendente Lite} 

I 

Filed Mar. 22, 1927. j 

i 

i 

• # * # # # • 

, 

Upon consideration of the Bill of Complaint and the affi¬ 
davits filed therewith, and it appearing therefrom to the 
satisfaction of the Court that a nuisance exists a s described 
in the said Bill of Complaint, at, in and upon the premises 
described in said Bill of Complaint and hereinafter men¬ 
tioned, in violation of the provisions of the National Pro¬ 
hibition Act, it is, by the Court, this 22d day of March, 
1927; | 

i 

i 

i 

i 
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Ordered, that the defendants, National Cafes Incorpo¬ 
rated, a body corporate, Meyer Davis and Howe Totten, 
and their several officers, agents, employees, and their suc¬ 
cessors and assigns and each of them be, and they are 
hereby restrained and enjoined, pendente lite, from con¬ 
ducting, carrying on, and maintaining, and from permit¬ 
ting to be conducted, carried on and maintained, and from 
assisting, aiding and abetting in conducting, carrying on 
and maintaining, the nuisance complained of in the Bill 
of Complaint in this cause; until the conclusion of the trial 
in this cause; and that the defendants, National Cafes In¬ 
corporated, a body corporate, Meyer Davis and Howe Tot¬ 
ten, their several officers, agents, servants, employees, and 
their successors and assigns and each of them be, and they 
are hereby restrained and enjoined, pendente lite, from 
selling, keeping and maintaining, and from permitting to 
be sold, kept and maintained, and from assisting, aiding 
and abetting in selling, keeping and maintaining intoxi¬ 
cating liquors as defined by Section 1, of Title II, of the 
National Prohibition Act, at, on, or in the premises de¬ 
scribed as the entire third floor of the building numbered 
One Thomas Circle, Northwest, in the City of Wash- 
50 ington, District of Columbia, and from keeping and 
maintaining and from permitting to be kept and 
maintained and from assisting, aiding and abetting in keep¬ 
ing and maintaining the said premises as a place where 
intoxicating liquors as defined by Section 1, Title II, of the 
National Prohibition Act is sold, kept and maintained, 
and permitted to be sold, kept and maintained, until the 
conclusion of the trial of this cause; and it is further 
Ordered, that the said National Cafes Incorporated, a 
body corporate, Meyer Davis and Howe Totten, and their 
several officers, agents, servants, employees, and their suc¬ 
cessors and assigns and each of them, be, and all other 
persons, are hereby, restrained and enjoined, pendente lite, 
from removing or in any way interfering with any and all 
liquor and fixtures and other apparatus and things in and 
upon the premises above described, which are being used 
or have been used in any manner in connection with the 
maintenance of the nuisance above set out and described 
or in connection with the violations of the said National 
Prohibition Act constituting the aforesaid nuisance until 
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the conclusion of the trial of this cause; and it is further 
Ordered, that this restraining order shall continue in full 
force and effect until revoked or modified by further order 
of this Court in that regard. 

Bv the Court. 

WENDELL P. STAFFORD, 

Justice. 
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Amendment of Bill of Complaint. 
Filed Apr. 6, 1927. 


Leave of Court first being had and obtained and counsel 
for the defendants assenting hereto, the bill cif complaint 
filed herein on March 22, 1927, is hereby amended as fol¬ 
lows : 

I. Paragraph 6 of said Dili of complaint is hereby 
amended by striking out in line six thereof the word 44 sold” 
and the comma, occur-ing immediately thereafter. 

II. Paragraph 15 of said bill of complaint is hereby 
amended by striking out in line four therepf the word 
“sold” and the comma occurring immediately thereafter, 
and in line eight thereof the word 44 sold” and the comma 
occur-ing immediately thereafter. 

III. Paragraph 16 of said bill of complaint is hereby 
amended by striking out in line ten thereof the! word ^sell¬ 
ing” and the comma occur-ing immediately thereafter, and 
in line thirteen thereof the word 44 sell” and th^ comma oc¬ 
cur-ing immediately thereafter, and the word !“sold” and 
the comma occur-ing immediately thereafter, i and in line 
fourteen thereof the word 44 selling” and the cc^mma occur- 

-ing immediately thereafter. 

HAROLD W. ORCUTt, 

Assistant United States Attorney, 

At to nicy fo r t Ju\ PI a in t i ff. 

We hereby assent: 

LAWRENCE KOENIGSBERGER, 

Attorney for the National Cafes , 

Incorporated , and Meyer Davis. 

CRANDAL MACKEY, 

By L. K, 

Attorney for Defendant Howe Totten. 
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Leave to file 1 lie within amendment granted: 

WENDELL P. STAFFORD, 

Justice. 

53 Answer of Defendant National Cafes , Inc. 

Filed Apr. 14, 1927. 

«**#**## 

The Answer of National Cafes, Incorporated, a Body Cor¬ 
porate, One of the Defendants in the Above-entitled 
Cause, to the Bill of Complaint in said Cause Filed, as 
Amended. 

The said defendant, reserving to itself all and all man¬ 
ner of benefit or advantage which it has or might or could 
have, by reason of the many errors, errors of law, imper¬ 
fections irregularities in said Bill of Complaint, as 
amended, contained, for answer thereto says: 

I, IT, IIT, IV, V. The said defendant admits the allega¬ 
tions contained iii paragraphs 1, II, III, IV and V of said 
Bill. 

VI. Answering paragraph VI of said Bill, the said de¬ 
fendant denies that the premises therein referred to were 
at anv time or are now maintained bv the said defendant, 
or by the defendant Davis, as a room, building, structure 
or place where intoxicating liquor, as defined by Section 1, 
Title II of the National Prohibition Act, or otherwise, is 
kept or maintained in violation of the provisions of said 
Title IT of the said Act, and the said defendant denies that 
said premises are a public, common, continuing or other 
nuisance, as defined or described by Section 21 of Title II 
of said National Prohibition Act, or otherwise, and said 
defendant denies that any intoxicating liquor, or other 
property is kept or used in said premises as a public, com¬ 
mon, continuing or other nuisance. 

VII, VIII, IX, XII, XIII, XIV. Answering paragraph- 
VII, VIII, IX, XII, XIII and XIV of said Bill, the said de¬ 
fendant denies that it, on the several dates in said para¬ 
graphs set forth, or any of them, knowingly or unlawfully 
maintained as a common or other nuisance a room, house, 
building or place wherein or whereat quantities of intoxi- 
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eating liquor, as defined in and by said National Pro- 
54 hibition Act, and fit for beverage purposes, to wit, 
whiskey, gin, or other alcoholic beverage^, were kept 
in violation of the provisions Title IT of said National Pro¬ 
hibition Act, or did knowingly or unlawfully kjeep or pos¬ 
sess, permit to be kept or possessed or assistedjor aided or 
abetted in keeping or possessing in or upon the said demised 
premises a quantity of intoxicating liquor, as dejfined in and 
by said National Prohibition Act and fit for beyerage pur¬ 
poses, to wit, whiskey, gin or other alcoholic beverages, in 
violation of the provisions of said Title IT of sajid National 
Prohibition Act. 

i 

The said defendant has not sufficient information to 
enable it either to admit or deny, in whole or iji part, and, 
if deemed to be material herein, it demands strict proof of, 
the allegations contained in said Paragraph YjlT, and the 
several affidavits filed in support thereof, that ion the 15th 
or 16th day of December, 1026, Daniel P. Lvoiis, Lindsay 
S. Stott, H. K. Mansfield and J. Whitnev, or ahv of them, 
were present in Le Paradis Cafe; that on said date five 
men and five women, or any number of persons, drank 
liquor, having the appearance of gin, in said Cafe, which 
had been poured from a bottle having the appearance of 
gin, into glasses furnished by the waiters inj said Cafe, 
publicly and openly, and in the presence of [the waiters 
therein, or of others present; that liquor was poured from 
bottles into glasses and the contents thereof consumed and 
drunk by the guests in said Cafe, publicly and openly in 
the presence of the waiters employed in sai(I Cafe and 
others present; that five men and five women or any num¬ 
ber of persons, in plain view of said waiter^ consumed 
liquor poured into glasses containing ginger al!e furnished 
by the management; that a man poured drinks from a flask 
into drinking glasses for his female companion and him¬ 
self, and they consumed the drinks openly and in the pres¬ 
ence of the waiters and employees; that said nujui held said 
bottle of liquor in his lap and, on leaving the premises, left 
the empty bottle lying upon his chair; that a |man seated 
near the orchestra in said cafe constantly drank liquor in 
the presence of the waiters, employees and .Quests; that 
patrons seated at the tables mixed liquor and ginger ale 
which they consumed in the presence of the waiters, em- 
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ployees and guests; that liquor was poured from a number 
of bottles into glasses and the contents thereof consumed 
by the guests seated at tables in said Cafe, and the bottles 
placed under the tables; or that empty glasses and bottles 
of ginger ale were used openly and publicly for mixing 
drinks poured from bottles of guests which they con- 
55 sinned in the presence of the waiters and guests; or 
that one of a party of two boys and two girls poured 
liquor from a half pint bottle into glasses, which was con¬ 
sumed in the presence of the waiters and guests. 

The said defendant denies that on said 15th or 16th dav 
of December, 1926, ten persons, who had in plain view of 
the waiters consumed liquor poured into glasses containing 


ginger ale became intoxicated and left the Cafe in an intoxi¬ 


cated condition; that at a table in said Cafe a quart bottle 


labeled “Gin'’ was openly displayed, or that any of the 


waiters or the head waiter carried on a conversation while 


said bottle was so displayed, without protest or admonition; 
the said defendant denies that the said Lyons in the pres¬ 
ence of live waiters, poured colored tea or any other liquid 
from a bottle labeled “Whiskey” in such a way that the 
same was or could reasonably be observed bv anv of the 
waiters,without protest,admonition or warning being given 
by any of said waiters; that a bottle having the appear¬ 
ance of gin, or having the appearance of containing gin, 
was openly displayed and was, or could reasonably have 
been seen by any of said waiters, without protest by such 
waiters; that at spiv of the tables in said Cafe a quart bottle 
labeled “Gin” was openly displayed, and that any of the 
waiters, or the head waiter, carried on a conversation with 
the guests at said table, without protest; or that glasses 
and ginger ale were used for mixing intoxicating liquor and 
ginger ale in open view of the waiters; that the said Lyons, 
Whitney and Mansfield, or any of them, openly placed on 
a table a bottle labeled “Whiskey,” and that said table 
was passed constantly by the waiters and head waiter enter¬ 
ing the dining room, without protest; that a boy was very 
much under the influence of liquor and got into an argument 
with one of the musicians, and the head waiter took him 


in charge and had him reseated at his table; and that 
liquor in a number of instances was poured from bottles 
which were labeled whiskey into glasses containing ice and 
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ginger ale, which was openly consumed by the guests, in 
the presence of the head waiter, waiters and guelsts. 

The said defendant has not sufficient information to en¬ 
able it either to admit or deny, in whole or in part, and if 
deemed to be material herein, it demands strict proof of, 
the allegations contained in Paragraph VIII, and the sev¬ 
eral affidavits tiled in support thereof, that on |he 16th or 
17th day of December, 1926, the said Lyons, j Mansfield, 
Whitney and Harry N. Douthitt, or any of them,! were pres¬ 
ent in Le Paradis Cafe; that on said day:liquor was 
56 being consumed at ten different, or at any number 
of tables in various parts of the Cafe, in full view 
of the waiters employed therein; that a man poured liquor 
into glasses from a silver flask taken from his pocket, 
which liquor was consumed by his guests present without 
protest or admonition by said waiters; that a man poured 
the contents from a bottle labeled “Old Crow| Whiskey” 
into glasses, and the contents were consumed by two other 
men and two girls in the presence of several waiters; that 
two of the men left the premises in a very intoxicated con¬ 
dition, in the presence of the waiters and guests; that a 
man, accompanied by a woman, produced a flask and poured 
the contents into glasses containing ginger ale, which they 
openly and publicly consumed in the presence of fche waiters 
and guests; that four persons were in said Cafe in an in¬ 
toxicated condition, who had previously been therein in a 
sober condition; that large quantities of intoxicating liquor 
were then and there kept, produced and consulted on said 
premises in the presence of the waiters and head waiter, 
and the said Lyons, Mansfield, Whitney and Douthitt. 

The said defendant denies that on said 16th qr 17th day 
of December, 1926, the said Douthitt poured Colored tea, 
or any other liquid, from a bottle labeled “Whiskey” in the 
presence of the head waiter, without protest, Admonition 
or warning from said head waiter; that bottjles labeled 
“Whiskey” were placed on a table in the presence of the 
head waiter, or any waiter, without protest; or that any 
waiter, or the head waiter, replied “It will be all right, but 
keep the bottle under the table,” to any questioh “Is there 
any objection to drinking whiskey?” or that any conversa¬ 
tion of like import took place; or that any waiter, or the 
head waiter replied “Yes” to the question “Is this the 
policy of the house?”, and the defendant denies that that 
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is the policy of the house: and Hint tho head waiter replied 
“Yes” to a question “Will it he permissible to bring our 
own liquor and drink it at the table?” 

The said defendant has not sufficient information to en¬ 


able it either to admit or deny, in whole or in part, and, 
if deemed to be material herein, it demands strict proof of, 
the allegations contained in Paragraphs IX, and the several 
affidavits filed in support thereof, that on the 18th day of 
December, 1926, the said Lyons, Mansfield, Whitney and 
Douthitt, or any pf them, were present in Le Paradis Cafe; 
that the contents of numerous bottles were being poured 
bv the guests into glasses containing ice and ginger ale, 
some of the bottles being taken from the men’s coat 


57 pockets, the contents of said glasses being consumed 
publicly by said guests; that a great number of men 
and women openly drank liquor, which was poured from 
bottles into glass containing ginger ale and ice, in the pres¬ 
ence of the waiters and guests present; or that some of 
the guests became very intoxicated and threw monev on the 
tables; that large quantities of intoxicating liquors were 
then and there kept, produced and consumed upon the said 
premises by the patrons of the Cafe; that two men and two 
women, who came into the place sober, and who were drink¬ 
ing liquor which was poured from a bottle into glasses con¬ 
taining ginger ale, later left the Cafe in an intoxicated con¬ 
dition; that the said Douthitt observed, or that there were, 
a number of empty gin bottles and pint bottles on the floor. 

The said defendant denies that colored tea, or any liquid 
was poured from a bottle labeled “Whiskey” into glasses 
containing ice and ginger ale in the presence of a waiter, 
without protest; that a man took out a whiskey bottle and 
held it in his hand in plain view of the waiters and guests 
present, without protest from such waiters; that the “chief 
usher” or any employee of said defendant replied that 
most people came: there to drink and dance to any remark 
of any person that he did not see how they could afford to 
maintain a kitchen for the small amount of food served; 


that about fifty out of two hundred guests present were 
under the influence of liquor; or that the contents of gin 
bottles or whiskey bottles were poured into glasses in the 
presence of the waiters and guests. 

The said defendant has not sufficient information to 
enable it either to admit or deny, in whole or in part, and, 
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if deemed to be material herein, it demands strict proof of, 
the allegations contained in Paragraph XII and jthe several 
affidavits filed in support thereof, that on the 14th or 5th 
day of January, 1927, the said Mansfield, Whitney and 
Douthitt, or any of them, were present in Le Pafadis Cafe; 
that a party of six had a quart bottle marked j“ Canadian 
Club,” the contents of which were poured into glasses con¬ 
taining ice and ginger ale, and were consumed jopenly and 
publicly in the presence of the waiters and giuests; that 
there was a large bottle on the floor under tliej table, and 
guests poured liquid from said bottle into thjeir glasses 
containing ice and ginger ale, and consumed tjie contents 
of said glasses openly and publicly in the presence of the 
waiters and guests; that one of a party of fourjhad a flask 
from which the contents were poured into glassies and con¬ 
sumed openly and publicly in the presence of |he waiters 
and guests; that while the said Davis was absent 
58 from his table, a man poured from a square bottle 
like a gin bottle, liquid into glasses, the contents of 
which were consumed in the presence of the jsaid Davis, 
waiters and guests; that one man was verv niuch intoxi- 
cated, and was upsetting everything on his table; that the 
said Douthitt, in the presence of the head waijter, or any 
waiter, consumed the contents of a glass into wjiich he had 
poured the contents of a hip flask; that guests jpoured the 
contents of bottles labeled “Whiskev” and from silver 

* i 

flasks colored liquor into glasses, and consumed the con¬ 
tents in the presence of the waiters and guestsj; that boys 
and girls consumed the contents of a whiskey bjottle in the 
presence of Meyer Davis, waiters and guests; that two men 
and two women consumed the contents of a qudrt bottle in 
the presence of the said Davis, waiters and guests; or that 
large quantities of intoxicating liquor were kepi, produced 
and consumed on the aforesaid premies, by tliej patrons of 
said Cafe, in the presence of the said Meyer j Davis, the 
waiters and guests. 

The said defendant denies that the said Doutjhitt poured 
out the contents of a silver hip flask, taken from! his pocket, 
in the presence of the head waiter or any waiter, without 
protest or admonition; that the contents of a bpttle, which 
had been on the floor, was poured out at a table while the 
said Davis was seated there; that the said DaVis saw two 

i 
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silver flasks on one of the tallies: that two men and two 
women poured the contents of a quart whiskey bottle into 
glasses in the presence of the said Davis; or that one of a 
party of four boys and six girls occupying a table poured 
the contents of a whiskey bottle into glasses in the presence 
of the said Davis, or waiters. 

The said defendant has not sufficient information to en¬ 
able it either to admit or deny, in whole or in part, and, if 
deemed to be material herein, it demands strict proof of, 
the allegations contained in Paragraph XIII and the several 
affidavits filed in support thereof, that the said Douthitt, 
Mansfield, and A. L. Ferrill and Dowell Mansfield, or any 
of them, were present in Le Paradis Cafe on the 8th or 9th 
day of January, 1927; that the said Douthitt consumed the 
contents of a silver flask in the presence of the head waiter 
or any waiter; that there was a “High and Dry” gin bottle 
on the floor, and one of the guests from time to time poured 
the contents thereof into glasses, which was openly and 
publicly consumed in the presence of the waiters and guests; 
that liquor was poured from bottles into the glasses of 
various guests in different parts of the dining room, which 
was openly and publicly consumed in the presence of the 
waiters and guests; that intoxicating liquor was kept, 
59 produced and consumed on the aforesaid premises 
by the patrons of said Cafe, in the presence of the 
head waiter, waiters and guests; that three men occupying 
a table poured the contents of a silver flask into glasses, 
which they openly and publicly consumed in the presence 
of the head waiter, waiters and guests; that a man and a 
woman poured the contents from a whiskey bottle into 
glasses containing ginger ale, which was openly and pub¬ 
licly consumed in the presence of the waiters and guests; 
that the contents of a square bottle resembling a gin bottle 
was being poured into glasses containing ginger ale, and 
was openly and publicly consumed in the presence of the 
waiters and guests; that three men poured the contents 
from a silver flask into glasses containing ginger ale and 
that the contents of the said glasses were openly and pub¬ 
licly consumed by,the said men in the presence of the wait¬ 
ers and guests. 

The said defendant denies that the said Douthitt poured 
the contents of a silver flask into glasses in the presence of 
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the head waiter or any waiter, without protest, admonition 
or objection by such head waiter and others present; that 
a girl fainted who had been drinking liquid {which was 
poured from a bottle, mixed with ginger ale; that colored 
liquid was poured from a bottle labeled 4 ‘Rye {Whiskey” 
into glasses containing cracked ice and ginger a|le, and the 
mixture was openly and publicly consumed in tl}e presence 
of the waiters and others present. 

The defendant denies that there were thirty intoxicated 

* 

persons in said premises. 

The said defendant has not sufficient information to en¬ 
able it either to admit or deny, in whole or in part, and, if 
deemed to be material herein it demands stricj: proof of, 
the allegations contained in Paragraph XIV, andithe several 
affidavits filed in support thereof, that on the loth or 16th 
day of January, 1927, the said Lyons, Mansfield!and Whit¬ 
ney, or any of them, were present in Le Paradis|Cafe; that 
there were in said Cafe four bottles labeled “Whiskey” 

I 

containing red liquor, which was openly and publicly poured 
into glasses containing cracked ice and gingeif ale; that 
there were about fifteen bottles containing red and white 
liquor, some having the appearance of whiskey pottles and 
some gin bottles, also six flasks; that the content $ from said 
bottles were poured by the guests into glasses with cracked 
ice and ginger ale, and openly and publicly consumed in the 
presence of the waiters. 


60 Further answering said Paragraphs, ahd the sev¬ 
eral affidavits filed in support thereof, tljie said de¬ 
fendant denies each and every allegation and inference that 
it, or its employees, or any of them, knowingly! permitted 
intoxicating liquor to be poured, used or consulted in said 
premises; that any of its employees permitted intoxicating 
liquor to be used in said premises when such !employees 
knew, or could reasonably be expected to know, jliat bever¬ 
ages used by its patrons were intoxicating; or tli^t it know¬ 
ingly permitted any of its patrons to become intoxicated in 
said premises. 

Further answering said Paragraphs, the saidj defendant 
avers that all of the waiters employed in said |Cafe have 
now, and during all of the times specified in $aid Para- 


4—492 6a 
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graphs had, specific instructions, in ail cases where they 
observed or saw patrons of said Cafe using, consuming or 
possessing intoxicating liquor therein, either to report the 
matter to the head waiter, or to request such patron to dis¬ 
continue the use, consumption and possession of such in¬ 
toxicating liquor therein; and that the head waiter has now, 
and during all of said times had, instructions, in all cases 
where he observed or had brought to his intention the fact 
that patrons used, consumed or possessed intoxicating 
liquor in said premises, to request such patrons to discon¬ 
tinue such use, consumption and possession; and the said 
defendant is advised and believes, and therefore avers, that 
said instructions have in all cases been carried out and 
enforced. 

XV. Answering paragraph XV of said Bill, the said de¬ 
fendant denies that said premises at any time have been or 
now are used or maintained by the said defendant as a 
room, building, structure or place where intoxicating 
liquor, as defined by {Section 1, i'itle li of said National 
Prohibition Act, is unlawfully kept or maintained, in viola¬ 
tion of the provisions of said Title 11 of said Act. The said 
defendant denies that any quantities of intoxicating liquor 
are now being unlawfully kept or maintained, or unlawfully 
allowed or permitted to be kept or maintained or used for 
commercial purposes in or upon the said premises in vio¬ 
lation of said Title 11 of said National Prohibition Act; and 
the said defendant denies that said premises, or any prop¬ 
erty kept or used in maintaining same constitute or are a 
nuisance, as defined in and by said {Section 21 of Title 11 of 
said National Prohibition Act. 

XVI. Answering paragraph XVI of said Bill, the 
61 said defendant denies that the furniture, glassware 
or other apparatus or paraphernalia with which said 
premises are equipped are being kept or used by the said 
defendant in maintaining said premises as a nuisance; and 
the said defendant denies that it at any time or times kept 
or maintained, allowed or permitted to be kept, maintained 
or used or assisted, aided or abetted in keeping or main¬ 
taining in said premises any quantities of intoxicating 
liquors as defined in said Section 1 of Title II of said Na¬ 
tional Prohibition Act, and lit for beverage purposes as a 
nuisance. 


51 


NATIONAL CAFES, INC.,' VS. U. S. OF A. j 

XVII. Answering Paragraph XVII of said Bid, the said 
defendant denies that unless restrained and forbidden by 
an injunction, said premises will be or continue} to be used 
unlawfully, or that it, its officers, agents or servants will 
keep, maintain or use said premises, or assist, jaid or abet 
in maintaining or using the same as a building, structure 
or place where intoxicating liquor is sold, kejpt or main¬ 
tained in violation of Title II of the National |Prohibition 
Act, or as a common or public nuisance, as defined in said 
Section 21 of said Title II of said Act. 

XVIII. Further answering said Bill, the sai<l defendant 
respectfully shows to the Court: 

1. That the injunction herein granted on thje 22nd day 

of March, 1927, was improperly granted, in th&t the same 
was granted without prior notice to said defendant and 
was granted in violation of the provisions of Section 17 of 
the Act of Congress approved October 15, 19l4, Chapter 
323, (38 Stat. L. 730) and in violation of the provisions of 
E-uity Rule 35 of this Court. j 

2. That the Bill of Complaint herein, as aifiended, and 
the exhibits filed therewith as a part thereof, f|ail to state 
a cause of action under Sections 21 and 22 of | Title II of 
the National Prohibition Act, or either of them!. 

3. That the facts set forth in said Bill of Coifiplaint and 
exhibits are not within the intent and meaning!of Sections 
21 and 22 of Title II of the National Prohibition Law, or 
either of them, because said Bill and exhibits dd not charge 
that intoxicating liquor is or was manufactured, sold or 
bartered in said premises, and do not allege facts showing 
that such liquor is or was kept therein, within the meaning 

of said Sections, or either of them. 

62 4. That Article XVIII of the Amendments to the 

Constitution of the United States does nqt authorize 
Congress to prohibit, or provide for the enjoining of the 
acts alleged in said Bill and Exhibits. 

5. That Sections 21 and 22 of Title IT of said National 

Prohibition Act do not authorize the enjoining of the acts 
alleged in said Bill and Exhibits. ! 

6. That Sections 21 and 22 of Title II of tlje National 
Prohibition Law are invalid, because contrary Ito the pro¬ 
visions of Section 3 of Article III of the Constitution of 
the United States and contrary to the provisions of Ar- 
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tides V, VI and X of the Amendments to said Constitution. 

7. That the use of intoxicating liquor is not and can not 
be made unlawful by said National Prohibition Act, unless 
such use be for manufacture, sale, transportation or ex¬ 
portation, because the prohibition of such use is not within 
the power conferred on Congress by Article XVIII of the 
Amendments to the Constitution of the United States, un¬ 
less such use be for manufacture, sale, transportation or 
exportation. 

8. That the possession of intoxicating liquor is not, and 
can not be made unlawful by the National Prohibition Act, 
unless such possession be for manufacture, sale, trans¬ 
portation or exportation, because the prohibition of such 
possession is not within the powers conferred on Congress 
bv Article XVIII of the Amendments to the Constitution of 

* i 

the United States, unless such possession be for manufac¬ 
ture, sale, transportation or exportation. 

9. That the drinking of intoxicating liquor, and the pos¬ 
session of intoxicating liquor for the purpose of drinking 
the same, are not prohibited or made unlawful by the Na¬ 
tional Prohibition Act. 

10. That the drinking of intoxicating liquor, and the pos¬ 
session of intoxicating liquor for the purpose of drinking 
the same, can not be prohibited or made unlawful by the 
National Prohibition Act, because not within the powers 
conferred on Congress by Article XVIII of the Amend¬ 
ments to the Constitution of the United States. 

11. That said Bill and Exhibits do not set forth facts 
constituting a nuisance within the meaning of Sections 21 
and 22 of Title II of the National Prohibition Act, or either 
of them, in that it is not thereby charged that the said de¬ 
fendant manufactured, sold, kept or bartered any 

63 intoxicating liquor in said premises, or was in any 
way a party to, or in any maimer connected with the 
manufacture, sale, keeping or bartering of intoxicating 
liquor in said premises. 

12. That it does not appear by said Bill and Exhibits that 
-the persons who are alleged to have possessed intoxicating 
liquor in said premises, possessed the same in violation of 
law, or for the purpose of manufacturing, selling, barter¬ 
ing, transporting, exporting, delivering or furnishing the 
same contrary to law. 
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And, having fully answered said Bill, the said defendant 
prays that upon final hearing of this cause said Bill may 
be dismissed and said injunction dissolved. 

NATIONAL CAFES, INCORPORATED, 

By MEYER DAVIS, 

President. 

SIMON, KOENIGSBERGER, YOUNG & j 
BREZ, j 

LAWRENCE KOENIGSBERGER, 

Attorneys for said Defendant . 

District of Columbia, To wit: 

Meyer Davis, being on oath first duly sworp, according 
to law, deposes and says that he is president pf National 
Cafes, Incorporated, one of the defendants ini the above- 
entitled cause; that he has read the foregoing!Answer by 
him subscribed as President of said National! Cafes, In¬ 
corporated, and knows the contents thereof; that he is au¬ 
thorized to make this affidavit for and on bepalf of said 
National Cafes, Incorporated, and that he dobs so make 
this affidavit; and that he verily believes that all of the 
allegations in said Answer contained are true, j 

MEYEB DAVIS. 

Subscribed and sworn to before me this 14 dpy of April, 
1927. j 

LEOPOLD V. FREUDBERG^ 

[notarial seal.] Notary Public in amd for 

the District of Columbia. 

64 Amendment to Answer of National Cafes\ Inc. 

i 

Filed Apr. 27, 1927. ! 

• # • » * • • 

i 

Comes now the defendant National Cafes, Incorporated, 
by its attorneys, and, by leave of Court first Had and ob¬ 
tained, amends its Answer heretofore filed herein by strik¬ 
ing out paragraph XVIII (6) of said Answer and insert¬ 
ing in lieu thereof the following: 
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“That Sections 21 and 22 of Title II of the National Pro¬ 
hibition Act are invalid, because contrary to the provisions 
of Clause 3 of Section 2 of Article III of the Constitution 
of the United States, and contrary to the provisions of 
Articles V, VI and X of the amendments to said Consti¬ 
tution. 

“Said Sectipns are contrary to the provisions of Clause 
3 of Section 2 of Article III of said Constitution in that 
they provide in effect for criminal prosecutions without 
trial by jury. 

“Said Sections are contrary to the provisions of Article 

V of the Amendments to said Constitution in that they pro¬ 
vide for deprivation of liberty and property without due 
process of law. 

“Said Sections are contrary to the provisions of Article 

VI of the Amendments to said Constitution in that they pro¬ 
vide for criminal prosecutions without jury and without 
confrontation bv the witnesses against the accused. 

“Said Sections are contrary to the provisions of Article 
X of the Amendments to said Constitution in that said Sec¬ 
tions purport to exercise powers not delegated to the 
United States i by the Constitution or any amendment 
thereto.” 

SIMON, KOENIGSBERGER, YOUNG & 
BREZ, 

LAWRENCE KOENIGSBERGER, 
Attorneys for Defendant National 

Cafes , Incorporated. 

No objection to Answer being amended as above set 
forth. 

HAROLD W. ORCUTT, 

Asst. U. S. Attorney , 

Attorney for Plaintiff. 

Fiat. 

Let this amendment be tiled. 

WENDELL P. STAFFORD, 

Justice. 


55 


NATIONAL. CAFES, INC., VS. U. S. OF A. 


65 


Stipulation as to Answer of Meyer Davis . 

i 

Filed Apr. 27, 1927. j 


• • • • # • • 

It is hereby stipulated and agreed by and between the 
plaintiff in the above-entitled cause, and the| defendant 
Meyer Davis, by their respective attorneys of ijecord, that 
the Answer heretofore tiled in said cause by the defendant 
National Cafes, Incorporated, as amended and executed by 
said Meyer Davis, shall be held and taken to be the Answer 
of the said Meyer Davis, as well as of the said National 
Cafes, Incorporated, in like manner as though said Answer 
purported on its face to be the joint and several answer of 
the said National Cafes, Incorporated and of thejsaid Meyer 
Davis. 

In witness whereof the said parties, by theiif respective 
attorneys of record, have hereunto signed theijr names in 
the District of Columbia, this 27th day of Apri}, 1927. 

HAROLD W. ORCUTT, j 

Asst. TJ. S. Attorney. 

Attorney for Plaintiff. 

SIMON, KOENIGSBERGER, YOUNG & 
BREZ, ! 

LAWRENCE KOENIGSBERGER, 

Attorneys for Defendant Meyer Davis. 

66 Motion for Trial by Jury. 

Filed .Tun. 8, 1927. j 

7 I 

* * # * * * ; • 


Come now the defendants. National Cafes, Incorporated 
and Mover Davis, bv their attomevs, and move that the 
issues of fact in the above-entitled cause be tried by a jury. 

SIMON, KOENIGSBERGER, llOUNG & 
BREZ, 

LAWRENCE KOENIGSBERGER, 
Attorneys for said 



r. n 
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Note. 

Among: the grounds of the foregoing motion are the fol¬ 
lowing: 

1. That there are involved in said cause important is¬ 
sues of fact which are properly triable by jury. 

2. That the proceedings herein, while nominally civil 
proceedings, are in substance and effect criminal and puni¬ 
tive proceedings. 

3. That a hearing and determination of the issues of fact 
in this cause without trial by jury is in violation of the 
rights of these defendants under Clause 3 of Section 2 of 
Article III of the Constitution of the United States, and 
in violation of the provisions of Article V of the Amend¬ 
ments to said Constitution, and in violation of Article VI 
of the Amendments to said Constitution. 

4. And other reasons apparent upon the face of the rec¬ 
ord herein. 

SIMON, KOENIGSBERGER, YOUNG & 
BREZ, 

LAWRENCE KOENIGSBERGER, 

Attorneys for said Defendants. 

Messrs. Peyton Gordon, Harold W. Orcutt, 

Attorneys for the United States of America: 

Kindly take notice that the foregoing motion will be for 
hearing on the 10th day of June, 1927. 

SIMON, KOENIGSBERGER, YOUNG & 
BREZ, 

LAWRENCE KOENIGSBERGER, 

Attorneys for said Defendants. 

67 Order Overriding Motion for Trial by Jury. 

Filed Jun. 10, 1927. 

******* 


The motion of the defendants, the National Cafes Incor¬ 
porated, and Meyer Davis, filed herein for a trial by jury 
having been submitted, it is by the Court this 9th day of 
June A. D. 1927, 
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Ordered that the said motion for a trial by jury be and 
the same is hereby overruled, without prejudice to the right 
of the said defendants to renew said motion at jthe trial of 
this cause. 

WENDELL P. STAFFORD, 

j Justice . 

68 Answer of TIowc Totten. 

Filed Jun. 17, 1927. 


This defendant reserving to himself all manner of bene¬ 
fit and advantage which he lias or might or cofild have by 
reason of the many errors of law, imperfections!and irregu¬ 
larities in said bill of complaint as amended, j for answer 

thereto savs: ! 

•• 

1. He neither admits nor denies the allegations of the 
1st., 2nd., 3rd., and 4th paragraphs of the bill of complaint. 

5. He admits the allegation of the 5th. paragraph of the 
bill of complaint as to his being the owner of tjlie premises 
No. 1 Thomas Circle, and he admits that the National Cafes, 
Incorporated occupies the third floor of said j building as 
lessee, for lawful purposes. 

6. Answering the 6th. paragraph of said Ipill this de¬ 
fendant says that he never has occupied or use(|l said prem¬ 
ises but is landlord only to whose use the rent j is paid, but 
he denies that said premises ever were used foi| any unlaw¬ 
ful purpose, and he denies that said premises jwore at any 
time maintained as a room, structure or place where in¬ 
toxicating liquors were ever kept or maintained in viola¬ 
tion of law or kept or used on said premises nfc a nuisance 
of any sort, and he denies that said premises lever were a 
nuisance of any sort, and Ibis defendant avers |that neither 
he nor any of the defendants were ever charged, arrested, 
indicted or otherwise proceeded against for any penal vio- 
lation of any section of the National Prohibition Act, prior 
to or since the filing of the bill of complaint herefin, as would 
have been the case if any unlawful possession br use of in¬ 
toxicating liquor had taken place on sajid premises. 

69 7. Answering the 7th., 8th., and 9th.j paragraphs 

of the bill this defendant says that he ncjver had any 
knowledge of the matters therein alleged until jthe bill was 
filed herein, nor does he admit that the allegations of said 
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paragraphs arc true and lie req. .:*es and demands strict 
proof of the same, and lie calls attention to the fact that no 
arrests are alleged to have hoen made hy the agents for 
prohibition enforcement or any of the affiants whose affi¬ 
davits are attached to the bill of complaint, nor were any 
arrests made for alleged violations of the National Prohi¬ 
bition Act alleged to have been committed in the presence 
of the agents, as bearing on the truth of said affidavits and 
the probability as to whether any of the things set out in 
said affidavits and bill ever took place. 

10. Answering the 10th paragraph of the bill this defend¬ 
ant says that he did receive a notice from the prohibition 
administrator of the District of Columbia on December 28- 
1920 that “this unit is in possession of information indi¬ 
cating that liquors are being Irepf and maintained in vio¬ 
lation of the National Prohibition Act in and upon prem¬ 
ises numbered one (1) Thomas Circle,” etc., but this de¬ 
fendant was not required by law to be notified of the in¬ 
formation indicating violations of the National Prohibition 
Act nor had he power to enforce the National Prohibition 
Act nor would said notice empower him to take any action 
nor was lie entitled to enter said premises even for the pur¬ 
pose of making repairs or abating a nuisance if any ex¬ 
isted, nor was such notice evidence that any violation of 
law was taking place on said premises, nor could said no¬ 
tice be taken by this defendant as made in good faith when 
the said prohibition administrator had not arrested or 
caused to be arrested any one of the defendants herein or 
any other person for said alleged violations of the Na¬ 
tional Prohibition Act or any violation of said act on said 
premises, and disclaimed after service of notice that he 
knew of am* such violations, and said the notice was merelv 

• * i 


a warning. 

11. This defendant is not required to answer paragraph 
11 of the bill as to alleged notice to the National Cafes, 
Inc. 

70 12. Answering the 12th., 13th., 14th., 15th and 16th 

paragraphs of the bill this respondent says that he 
does not admit that the allegations of said paragraphs are 
true and he requires and demands strict proof of the same. 
Further answering this defendant says that the allega¬ 
tions in said paragraphs and the supporting affidavits to 
the effect that on numerous occasions in the months of De- 
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comber, 1926, and January 1927 numerous persons on said 
promises in the presence of numerous prohibition agents 
violated the National Prohibition Act without aiiy of them 
being arrested or any warrants or indictments being ob¬ 
tained against any of the alleged violators, justifies this 
defendant in denying that anything such things ever took 
place as alleged, and he does hereby deny that any such 
things took place as alleged. 

13. Answering the 17th paragraph of the bill this de¬ 
fendant says that it contains merely a mere prophecy by 
the attorney for the plaintiff that he is not called upon to 
make reply to. 

14. Further answering this defendant savsj; that the 

* i 

amended bill does not allege that there ever wijs a sale or 
manufacture of liquor on said premises; and thjit he is not 
a proper or necessary party to said suit; and has not a 
beneficial or legal interest in said suit; and cajnnot be re- 
quired*by decree to do anything in connection wijth said suit 
or be lawfully impleaded into court for any acts |)f the other 
defendants, nor was he ever in anv wav connected with the 
business of the other defendants, nor is there anything that 
can be done by him or any relief asked by the! prayers of 

said bill to which this defendant could in anv way con- 

. . . . . . 1 
tribute, and he again insists that said bill should be dis¬ 
missed as to him and that he be hence dismissed with his 
reasonable costs. 

(Sgd.) HOWE TOTTEN. 

CRANDAL MACKEY, ! 

Attorney for IT one T often , Defendant . ! 

71 District of Columbia, To icit: j 

Howe Totten being first duly sworn states! upon oath 
that he has read the foregoing answer bv him! subscribed 
and knows the contents thereof and that the matters and 
things therein stated as of his personal knowledge are true 
and those stated on information and belief lie! believes to 
be true. 

HOWE TOTTEN. 

Subscribed and sworn to before me this 17th (Slav of June, 

I 7 

1927. j 

[notarial seal.] AMELIA V. ERNST, 

Notary Public , D . C. 


i 
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72 Opinion. 

Filed Jul. 31, 1928. 

• *##**• 

This is a suit in equity brought by the United States of 
America against the defendants, under and by virtue of the 
provisions of section 22, Title IT of the National Prohibi¬ 
tion Act, for the abatement of an alleged nuisance as de¬ 
fined in section 21 of Title II of that act. 

Sections 21 and 22 read as follows: 

Sec. 21. Any room, house, building, boat, vehicle, struc¬ 
ture, or place where intoxicating liquor is manufactured, 
sold, kept, or bartered in violation of this title, and all in¬ 
toxicating liquor and property kept and used in maintain¬ 
ing the same, is hereby declared to be a common nuisance, 
and any person who maintains such a common nuisance 
shall be guilty of a misdemeanor and upon conviction there¬ 
of shall be fined not more than $1,000 or be imprisoned for 
not more than one year, or both. If a person has knowledge 
or reason to believe that his room, house, building, boat, 
vehicle, structure, or place is occupied or used for the 
manufacture or sale of liquor contrary to the provision of 
this title, and suffers the same to be so occupied or 

73 used, such room, house, building, boat, vehicle, struc¬ 
ture, or place shall be subject to a lien for and may 

be sold to pay all fines and costs assessed against the per¬ 
son guiltv of such nuisance for such violation, and anv 
such lien mav be enforced bv action in anv court having 
jurisdiction. 

Sec. 22. An action to enjoin any nuisance defined in this 
title may be brought in the name of the United States by 
the Attorney General of the United States or by any United 
States attorney or any prosecuting attorney of any State 
or anv subdivision thereof or bv the commissioner or his 
deputies or assistants. Such action shall be brought and 
tried as an action in equity and may be brought in any 
court having jurisdiction to hear and determine equity 
cases. If it is made to appear by affidavits or otherwise, to 
the satisfaction of the court, or judge in vacation, that 
such nuisance exists, a temporary writ of injunction shall 
forthwith issue restraining the defendant from conducting 
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or permitting the continuance of such nuisance until the 
conclusion of the trial. If a temporary injunction is prayed 
for, the court may issue an order restraining thg defendant 
and all other persons from removing or in any way interfer¬ 
ing with the liquor or fixtures, or other things ujsed in con¬ 
nection with the violation of this Act constituting such nui¬ 
sance. No bond shall be required in instituting such pro¬ 
ceedings. It shall not be necessary for the court to find the 
property involved was being unlawfully used as aforesaid 
at the time of the hearing, but on finding that the material 
allegations of the petition are true, the court khall order 
that no liquors shall be manufactured, sold, bartered, or 
stored in such room, house, building, boat, vehicle, struc¬ 
ture or place, or any part thereof. And upon judgment of 
the court ordering such nuisance to be abated, the court may 
order that the room, house, building, structure, boat, ve¬ 
hicle, or place shall not be occupied or used fdr one year 
thereafter; but the court may, in its discretion, permit it 
to be occupied or used if the owner, lessee, tenant, or occu¬ 
pant thereof shall give bond with sufficient surety, to be 
approved by the court making the order, in the penal and 
liquidated sum of not less than $500 nor more than $1,000, 
payable to the United States, and conditions that intoxicat¬ 
ing liquor will not thereafter be manufactured! sold, bar¬ 
tered, kept, or otherwise disposed of therein br thereon, 
and that he will pay all fines, costs, and damages that may 
be assessed for any violation of this title uponisaid prop¬ 
erty. | 

74 It is alleged, among other things, in the bill of com¬ 

plaint, that the defendants, The National Cafes, In¬ 
corporated, and Meyer Davis, as president of the corpora¬ 
tion, conducted a cafe and public dance hall ofi the third 
floor of a building at No. 1 Thomas Circle, in the District 
of Columbia, owned by the defendant, Howe Tiotten; that 
the “defendant, The National Cafes, Incorporated, * # # 
acting by and through its officers, agents and servants, on 
or about” December 15, 16, and 18, 1926, and January 4, 
8, and 15, 1927, “in and upon the said premised hereinbe¬ 
fore described, did then and there knowingly and! unlawfully 
maintain as a common nuisance a room, house, building and 
place wherein and whereat quantities of intoxicating liquor, 
as defined in and by said National Prohibition Act, and fit 
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for beverage purposes, to wit: whiskey, gin and various 
other alcoholic 'beverages, were kept in violation of the 
provisions of Title II of said National Prohibition Act, and 
did then and there knowingly and unlawfully keep and 
possess, permit to be kept and possessed, and assist, aid 
and abet in keeping and possessing in and upon the said 
premises a quantity of intoxicating liquor, as defined in 
and by said National Prohibition Act, and fit for beverage 
purposes, to wit: whiskey, gin and various other alcoholic 
beverages, in violation of the provisions of said Title II 
of said National Prohibition Act, * * V’ 

It was further alleged, “That the premises above de¬ 
scribed for a long time have been and now are used in 
maintained by the said defendants as a room, building, 
structure and place where intoxicating liquor * * * 
75 is unlawfully kept and maintained in violation of the 
provisions of said Title II of said Act; that large 
quantities of intoxicating liquor are now being unlawfully 
kept and maintained and unlawfully allowed and permitted 
to be kept, maintained and used for commercial purposes, 
in and upon the said premises in violation of said Title II 
of said National Prohibition Act; and that the above de¬ 
scribed premises and all intoxicating liquor and property 
kept and used in maintaining the same constitute and are a 
common nuisance as defined and declared in and by said 
section 21, of Title II of said National Prohibition Act. 


It was also alleged that, on December 28, 1926, a written 
notice, stating that the Prohibition Administrator was in 
possession of information to the effect that intoxicating 
liquors were being unlawfully kept and maintained in and 
upon the premises in question, was served upon the de¬ 
fendant, Howe Totten; and that, on December 29, 1926, a 
like notice was served upon the defendant, The National 
Cafes, Incorporated. 

A temporary writ of injunction was prayed for and 
granted by the court, enjoining the defendants, their agents, 
and employees from continuing the unlawful keeping and 
maintaining, or permitting, assisting, aiding, and abetting 
others to unlawfully keep and maintain intoxicating liquors 
on the premises of defendants until the conclusion of the 
trial of this cause. 
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The defendant, Howe Totten, admitted in hi^ separate an¬ 
swer that he was the owner of the premisesj described in 
the bill of complaint; that the premises were occupied 

76 by The National Cafes, Incorporated;! and that he 
was served with a notice by the Prohibition Admin¬ 
istrator of District Number Seven, at Washington, D. C., 
on December 28, 1926, as alleged in the bill pf complaint. 
He alleged that he had no authority under bis lease with 
the defendant, The National Cafes, Incorporated, to enter 
upon the premises for any purpose; that he had no power 
to enforce the prohibition laws; and that, in vipw of the fact 
that neither the defendants, nor other person^ frequenting 
the cafe had been arrested by the Prohibition Adminis¬ 
trator for violations of the prohibition law, thej charges con¬ 
tained in the notice served upon him could not be considered 
by the defendant as having been made in good faith. He 
denied that intoxicating liquors had ever been kept or main¬ 
tained on the premises in question by any of thp defendants, 
or by others. 

ml 

The defendants, The National Cafes, Incorporated, and 
Meyer Davis, filed an answer in which it was admitted that 
The National Cafes, Incorporated, of which the defendant, 
Meyer Davis, was president, occupied the premises de¬ 
scribed in the bill of complaint, and conducted therein a 
cafe and public dance hall, known as the ‘fLe Paradis 
Cafe”; that a notice was received from the Prohibition Ad¬ 
ministrator as alleged in the bill of complaint; jand that the 
defendant, Howe Totten, was the owner of the involved 
premises. They denied that they, or others, kept or main¬ 
tained intoxicating liquors on the premises jin question. 
The answer contained manv other matters bvj wav of de- 
fense, but they will hereinafter be referred to arid discussed, 
and hence need not here be specifically referred to. 

77 To substantiate the charges preferred ^n the bill of 
complaint, the Government submitted tlie testimony 

of fourteen witnesses. Those whose testimony relates di¬ 
rectly to the charges that intoxicating liquors Iwere unlaw¬ 
fully kept in the cafe, consisted of three policewomen and 
one police-officer of the Metropolitan Police department 
of the District of Columbia, and five prohibition agents in 
the employ of the Government of the United States. 

The witnesses, Mrs. Hazel K. Mansfield, and Mrs. Juanita 
Whitney, police-women in the Metropolitan Police Depart- 

j 
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ment of tlie District of Columbia, and Lindsay Stott and 
Daniel E. Lyons, prohibition agents in the employ of the 
Government and assigned to the office in Washington, D. C., 
visited the “Le Paradis Cafe” at about 10:30 o’clock on the 
evening of December 15, 1926. They took with them two 
pint whiskey bottles containing cold tea substantially of 
the color of whiskev. Tliev were seated in the north end 
of the cafe near table 40, as indicated on Government Ex¬ 
hibit Xo. 1—a floor plan of the cafe, showing the general 
location of the tables and the objects therein. 

The witnesses testified that they poured tea from the 
whiskey bottles, into glasses openly and in the presence of 
their waiter and of other guests; that they saw several 
guests pouring liquids from whiskey and gin bottles and 
from liquor flasks into glasses containing cracked ice; that 
these liquids, some the color of whiskey and others, color¬ 
less, like gin, were mixed with ginger ale and drunk by 
guests; that some became intoxicated after partaking of 
these mixed drinks; and that many guests poured 
78 from bottles and flasks openly and in the presence 
of other guests, waiters, the assistant manager, and 
the manager, while others were observed by the witnesses 
pouring somewhat covertly from bottles and flasks. They 
told of an incident of the witness, Lyons, dropping a cork 
taken from one of their whiskev bottles; that he called the 
attention of the,waiter in charge of their table to the fact; 
and that the waier lighted matches and looked under the 
table in an effort to find it. 

It is urged by counsel for defendants that there are seri¬ 
ous, if not fatal, discrepancies in the testimony regarding 
this reported incident. 

It is true that the testimony varies in some of the details. 
Mrs. Whitney thought that Mrs. Mansfield and Stott were 
dancing at the time the cork was dropped. Mrs. Mansfield 
said that she and Stott had just finished dancing when she 
saw Lyons looking for the cork. Stott said the four were 
seated at the table at the time the cork was dropped. Mrs. 
Mansfield and Mrs. Whitney thought that the waiter, when 
he failed to find the cork, went out and later returned with 
one. Stott and Lyons did not testify directly upon this 
point. The witnesses agree, however, that Lyons did drop 
a cork taken from one of the whiskey bottles; that the waiter 
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was called to the table and told of the incident; that the 
waiter lighted matches and looked under the jtable for it; 
that he failed to find it; that the witnesses at that time 
poured tea from one of the whiskey bottles injto glasses in 
the presence of the waiters; and that hejmade no ob- 
78 V 2 jection to their doing so. 

On the night of December 16, 1926, at| about 10:45 
o’clock, the witnesses, Mrs. Mansfield, Mrs. Whitney, and 
Prohibition Agents Lyons and Harry N. Doutliitt, visited 
the cafe. They took with them -a pint whiske^ bottle con¬ 
taining tea, substantially of the color of whiskey. It was 
labeled in large letters, “Pikesville Pure Rv(^ Whiskey.” 
They ordered, and were served with, ginger alq and glasses 
containing cracked ice. They poured tea fromjthe whiskey 
bottle into the glasses openly and in the presence of the 
waiter in charge of the table. The waiter was hsked by the 
witness, Doutliitt, if there would be any objection to the 
witnesses drinking their liquor in the cafe, lie was told 
that there would be no objection, but that the Bottle should 
be kept 4 4 under the table ” or ‘ 4 under cover. ’ ’ Tflie manager 
was called to the table and the witness, Doutliitt, in the 
presence of the other witnesses, had some conversation with 
him about arranging for a party in the cafe at h later date. 
Doutliitt inquired if it would be all right if lie brought his 
liquor with him. He was assured by the manager that he 
might do so. The witnesses testified as to the location of 
the table occupied by them. They told of observing whiskey 
bottles, gin bottles, and liquor flasks being used by guests; 
that sober people became intoxicated after drinking, openly 
in some instances, and more or less covertly in others, color¬ 
less liquids from gin bottles and amber colored liquids from 
whiskey bottles. They described the members of 
79 various parties, the bottles or flasks used by them, 
and the color of the liquids poured from! the bottles 
and flasks. 


The witnesses, Mrs. Mansfield, Mrs. Whitney,, Lyons, and 
Doutliitt, visited the cafe on December 18, 1926. They ar¬ 
rived about 10:30 p. m. and left about 2:00 a. mj They had 
a whiskey bottle labeled, “Pikesville Pure Ryej Whiskey,” 
containing tea, and, in the presence of patrons qnd waiters, 
they poured tea from this bottle into glasses. On this occa- 
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sion the cafe was visited by two prohibition agents, who, 
according to a pre-arranged plan, introduced themselves to 
the manager. The agents were seated near the entrance to 
the cafe. The witnesses testified that as soon as the pro¬ 
hibition agents | were seated, the manager conversed with 
the waiters; that the waiters immediately went out among 
the tables and talked to the various guests; that someone, 
either a waiter or the assistant manager, came to the table 
occupied by the witnesses and said to them, in substance, 
that he thought there were prohibition agents in the cafe 

and admonished them to be careful. Thev said that the 

* 

guests in the cafe were pouring from bottles and flasks, and 
drinking, and that they were hilarious and noisy, prior to 
the entrance of the prohibition agents; that, after the 
waiters had gone out among, and talked to the guests, the 
place became qqiet and remained so until the prohibition 
officers departed; that the prohibition agents were there 
about twenty minutes; that after their departure the place 
again became noisy; and that the witnesses were told by the 
assistant manager, in the language of one of the witnesses, 
“It is all right now, thev are gone.” Thev told of 
80 guests using whiskey bottles, gin bottles, and liquor 
flasks, and of the drinking of colorless liquids poured 
from gin bottlesjand of amber colored liquid poured from 
whiskey bottles. Thev said that guests became intoxicated 
after drinking of these liquids. 

Prohibition agents Robert F. Cornett and Theodore E. 
Hartman, testified that they were instructed to visit the 
“Le Paradis” and to introduce themselves as prohibition 
agents; that they arrived about 1*2:30 a. m., December 19, 
1926; that they first went to the manager’s office on the sec¬ 
ond floor, introduced themselves as prohibition agents and 
requested permission to visit the cafe; that they were es¬ 
corted bv the manager to the third floor and were seated 
near table 3, as indicated on Exhibit No. 1; that the man¬ 
ager had some conversation with the several waiters; and 
that these waiters went out among the tables. Hartman 
said that he noticed several of the waiters lean over and say 
something to the guests at different tables; and that he saw 
two intoxicated persons on the dance floor. The witnesses 
remained in the cafe about twenty minutes. Cornett said 
that he saw and recognized the witness, Lyons, and that he 
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was seated about twenty-five or thirty feet from the table 

• * 

occupied by Hartman and himself. 

On January 4, 1927, the witnesses, Mrs. Mansfield, Mrs. 
Whitney, Douthitt, and prohibition agent Cra% went to the 
cafe at about 10:30 p. m. and remained until about 
81 2:00 a. m. They had with them a h^lf-pint silver 

liquor flask containing cold tea. Later ijn the evening 
police-officer, Alexander 0. Mansfield, the husband of the 
witness, Hazel K. Mansfield, joined the party. Craig was 
not called as a witness. It appears that he had left the Gov¬ 
ernment service and could not be located. The witnesses 
told of using the liquor flask in the presence of waiters. 
They testified that they saw guests pouring liquids from gin 
and whiskey bottles and from liquor flasks intp glasses con¬ 
taining cracked ice; that these liquids were mixed with 
ginger ale and drunk by the guests; and that guests became 
intoxicated after imbibing freely of these liquids. They saw 
people in various stages of intoxication; some were very 
drunk. They saw a gin bottle under a table occupied by the 
defendant, Davis, and two other gentlemen: they told of 
Davis leaving the table and going over to the orchestra, and 
while he was away, one of the men at the table poured a 
colorless liquid from the gin bottle into glasses; they saw 
other guests located near Mr. Davis drinking! openly from 
whiskey and gin bottles and from flasks; they sgw two silver 
liquor flasks used by the guests within a very few feet of 
the table where Davis was seated; they saw tliese flasks on 
the table and one was propped against a sugar bowl, or 
some other object on the table; and that these flasks re¬ 
mained upon the table for a considerable periqd of time. 

On January 8, 1927, the witnesses, Mrs. Mansfield, Of¬ 
ficer Mansfield, police-woman Mrs. Agnes L.|Ferrill, and 
Douthitt, visited the cafe at about 12:30 a. m. ^nd remained 
until about 2:00 a. m. They took with them a half-pint 
silver liquor flask containing tea. They! ordered and 
82 were served with ginger ale and glasses containing 
cracked-ice. They poured tea from tlie flask into 
glasses, mixed ginger ale with the tea, and drgnk the mix¬ 
ture. This was done openly and in the prepence of the 
waiter in charge of the table. They observed guests pour¬ 
ing amber colored liquids from whiskey bottles, others 
pouring from liquor flasks. Bottles and flasks were used 
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openly. They saw two men and a young woman at a table 
drinking the contents of a gin bottle labeled, “High and 
Dry Gin.” The men took turns dancing with the girl. 
While one danced with her, the other poured from the gin 
bottle into the glasses. They were obviously trying to get 
the girl intoxicated, and they succeeded. She became very 
drunk and had to be assisted from the cafe. Waiters were 
about this table while these incidents were taking place. 
The witnesses observed guests become intoxicated after 
drinking freelv of the contents of bottles and flasks. 

On January 15, 1927, the witnesses, Mrs. Mansfield, Mrs. 
Whitney, and agents Lyons and Douthitt visited the cafe 
at about 11:00 p. m. and remained until about 2:00 a. m. 
They took with them a silver liquor flask containing tea. 
They ordered ginger ale, and, when it was served, they 
poured tea from the flask into the glasses and filled the 
glasses with ginger ale in the presence of the waiter. They 
saw other guests openly using whiskey bottles, gin bottles, 
and flasks. Thev saw manv intoxicated men and women in 

o' • 

the cafe. They told of observing a party of guests 
83 seated at a table near them, pouring an amber col¬ 
ored liquid from a quart whiskey bottle into glasses. 
One of the women at the table became intoxicated, and sud- 
denlv became unconscious. She was assisted bv a waiter 
and the members of her party. The waiter brought her a 
glass containing a liquid and she revived sufficiently to leave 
the cafe with the assistance of the members of her party. 
The whiskev bottle was left on a chair at the table. The 
waiter, who assisted the woman, was asked by one of the 
witnesses in the presence of the others, if the girl was ill. 
He replied, in substance, that she was not ill, but that she 
had had too much rye and too much heat; and that he knew 
the rye was powerful, because he had had some of it. 

On April 8, 1927, prohibition agents, Thomas W. An¬ 
drews and William B. Mulhall, accompanied by Mrs. Mul- 
hall and a Mrs. Alice Johnson, visited the cafe. Mrs. Mul¬ 
hall and Mrs. Johnson were not called as wtnesses. The 


witness, Andrews, testified that he was familiar with the 
odor of both whiskey and gin; that he observed two ladies 
and a man seated within four feet of the witness pouring 
a colorless liquid having the odor of gin, into glasses; and 


that they added sugar and white rock and drank the mix- 
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ture. He saw these guests repeat this performance three 
times. He saw Meyer Davis seated at a tgble approxi¬ 
mately ten feet from the table occupied by tlie two ladies 
and the gentleman; that Davis was facing thijs table; and 
that the head-waiter was at,or around the table; two or three 
times during the evening. He observe^ two intoxi- 
83V-j c-ated couples on the dance floor. He described other 
incidents coming under his observation, but they 
need not be stated here. He concluded his cross-examina¬ 
tion by saying that, as he was leaving the cafe, he passed 
near a man who was pouring some kind of liqhid, and that 
he detected the odor of alcohol. 

On Sunday, January 1,1928, the witnesses, Mrs. Whitney 
and Douthitt, visited the cafe at about 12:45 a. m. They 
remained until about 3:30 a. m. They were' seated at a 
table on the balcony. They found a small green!bottle under 
their table containing a small amount of corn whiskey. The 
bottle was introduced in evidence as Government Exhibit 
No. 6. The witness, Douthitt, had the contents of this 
bottle examined by a Government chemist, Mh. Spear. A 
whiskey bottle, containing a very small amount of whis¬ 
key, was taken from the cafe. It was introduced in evi¬ 
dence as Government Exhibit No. 7. The witness, Dou- 
hitt, testified that the contents of this bottle hhd also been 
taken to Government chemist, Mr. Spear, for Examination. 
The witnesses told of various guests pouring! from flasks 
and whiskey bottles into glasses; that these[bottles and 
flasks were used openly and in the presence of other guests, 
the waiters, and the assistant manager; that inany of the 
guests were boisterous and staggered when they walked; 
that at one time there were at least twcntv-one intoxicated 

* I 

persons on the balcony (the balcony is shown! on Govern¬ 
ment Exhibit No. 1); that, as they were lcavijng the cafe, 
several intoxicated men engaged in a fight hear the en¬ 
trance; that they were cursing and swearing, ^nd one man 
was knocked down; and that women were trying to 
84 separate the men. The witness, Douthitt!, telephoned 
to the police, but when they arrived the fight was 

over. 

Dr. Albert A. Spear, testified that he was g chemist in 
the Chemical Laboratory of the Bureau of Internal Reve¬ 
nue and had been so employed by the Government for a 

I 
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period of eleven years. He said that lie had tasted and 
smelled thousands of samples of liquors and wines; and 
that, in his opinion, the liquid contained in Government 
Exhibit No. 7 was rye whiskey, an intoxicating liquor, and 
that the liquid contained in Government Exhibit No. 6 was 
corn whiskey containing more than one-half of one per 
cent of alcohol bv volume, but that he could not sav that 
it was an intoxicating liquor. 

Robert D. Ford testified that he was a deputy prohibition 
administrator, and had been so employed since February, 
1927; that in December, 1926, he was prohibition agent in 
charge of District Number Seven, having supervision of 
the District of Columbia; that on December 28, 1926, he 
served a written notice, Government Exhibit No. 4, upon 
the defendant, Howe Totten; that, on the occasion of the 
service of the exhibit, he told the defendant, Totten, of 
guests openly displaying liquor bottles in the cafe, and of 
the drinking of intoxicating liquors there with the knowl¬ 
edge of the management; that sober people became intoxi¬ 
cated in the cafe; that the prohibition laws were being vio¬ 
lated; that, under the law, the place was a nuisance; and 
that he would prefer that the defendant, Totten, should 
take action to abate the nuisance. Mr. Totten inquired if 
there had been any judicial decisions holding that the 
85 acts referred to bv the witness were unlawful. The 
witness replied that the courts had so held. Mr. Tot¬ 
ten said that he had not visited the cafe frequently, but 
that he would make it his business to learn of conditions 
in the cafe, and that, if he found that the law was being 
violated, he would take such action as was necessary to 
abate the nuisance. 

Mr. Herbert H. White testified that he was Field Supervi¬ 
sor in the Prohibition Bureau at Washington, I). C.; that 
in December, 1926, he was Prohibition Administrator for 
the Seventh District, which included the District of Colum¬ 
bia and the State of Maryland; that on December 29, 1926, 
he served a writeii notice, Government Exhibit No. 2, upon 
Mr. Meyer Davis, in the presence of Mr. Koenigsberger, 
counsel for Mr. Davis. He said that at the time of the 
service of Exhibit No. 2, he told Mr. Davis of the alleged 
violations of the law occurring in the “Le Paradis Cafe”; 
that the Government desired to co-operate with the man¬ 
agement in order to prevent violations of the law; that it 
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was not claimed that intoxicating liquors werfe being sold, 
but that guests were unlawfully bringing intoxicating liquor 
to the cafe and drinking it there with the knowledge and 
consent of the management. He said that life told Davis 
that he realized that the situation was peculiar!in Washing¬ 
ton, due to the fact “that the immunity enjoyed by the 
diplomatic personnel made it more difficult to segregate 
those who were violating the prohibition law from those 
who were entitled to have liquor.” lie said that Davis told 
him that he desired to run his establishment in ac- 

86 cordance with the law, and in such manner as to 
avoid criticism. Thereupon, he said, jDavis asked 

the witness how violations of the law might bfe prevented. 
The witness replied that he could not take the responsi¬ 
bility of advising him in that regard. 

The waiters, the assistant manager, and the manager, 
denied the existence of the conditions described bv the Gov- 

i *> 

ernment witnesses. The waiters testified thfet they had 
been instructed not to permit drinking in the cajfe; that they 
were ordered to prevent persons from usin£ bottles or 
flasks containing intoxicating liquor; and thit, if guests 
persisted in drinking or using bottles or flajsks, waiters 
should report such incidents to a captain of waiters, to the 
assistant manager, or to the manager. They said that 
there had been occasions when it became necessary to make 
such reports to those in authority; that they had observed 
the manager and the assistant manager approach guests 
who had refused to accede to the admonitions of the 
waiters; that on a few occasions it had been hecessarv to 
clear tables and request guests to leave the cafe; but that, 
generally, there was no drinking of intoxicating liquors, 
and no intoxicated persons in the cafe. This evidence was 
qualified, however, by statements that, on occasions of pub¬ 
lic celebrations, intoxicated persons frequentfed the cafe. 
They were not permitted to remain, however, if they mis¬ 
behaved. 

One witness for the defendants, Frank Hofak, testified 
that he was a captain of waiters at the “Le Daradis” in 
December, 1926; that he recalled an incident, inscribed by 
the witnesses for the Government, of ait intoxicated 

87 woman fainting in the cafe; that the party at this 
table with the intoxicated woman had a bottle; and 
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that he thought that he had been offered a drink out of the 
bottle, but he did not recall whether he had accepted it. 
He was rather of the opinion that lie did not accept it be¬ 
cause he did not drink intoxicating liquors. Later, when 
interrogated by the court, lie said that lie did not see a 
bottle at this table, but that lie knew that the guests at this 
table had been drinking. However, it did not occur to him 
to tell them that it was contrary to the policy of the man¬ 
agement to permit guests to drink intoxicating liquor in 
the cafe. He testified that he gave the intoxicated woman 
a drink containing “baking powder or something,” but that 
he did not tell anyone that she had had “too much heat 
and too much rye.” His testimony, in the opinion of the 
court, substantiallv corroborates that given bv the wit- 
nesses for the Government. 

In addition to their employees, the defendants called as 
witnesses several patrons of the cafe. They testified that 
they visited the cafe frequently; and that the “Le Paradis” 
was one of the finest night clubs ever visited bv them. 
Most of them said that tliev had never seen anv drinking 
of intoxicating liquors, and no intoxicated persons in the 
cafe; that the very best people in Washington were regular 
patrons; and that, while people went there to enjoy them¬ 
selves, there was no unseemly conduct. Some of the wit¬ 
nesses, however, testified that they had seen some bottles 
and flasks, some drinking of intoxicating liquors, and some 
intoxicated people in the cafe. 

88 Lieutenant James D. McQuade, Sergeant Hunt, 
and Sergeant Roper, of the Metropolitan Police De¬ 
partment of the District of Columbia, each testified that he 
frequently visited the cafe, sometimes in uniform and some¬ 
times in “plain clothes”; and that he usually remained 
from about five to ten minutes near the entrance to the 
cafe. These witnesses testified that they had never seen 
any intoxicated people, and had never seen any liquor bot¬ 
tles or flasks in the cafe. 

One of the defendant's witnesses said that lie frequently 
visited the cafe; that the place was always quiet and or¬ 
derly; that he had never seen anyone using liquor bottles 
or flasks, except persons in the Diplomatic service; that he 
had been there with people in the Diplomatic service and 
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had liad drinks of intoxicating* liquor with thefn, but that he 
had never seen anvone intoxicated. 

* # i 

The defendant, Howe Totten, testified, in jsubstance, as 
follows: That he was a farmer and a member of the bar; 
that he owned the premises occupied by the jotlier defend¬ 
ants; that lie rented the premises to The National Cafes, 
Incorporated, at an annual rental of $25,000; that he re¬ 
ceived the notice, hereinbefore referred to, from Mr. Ford 
on December 28, 1920; that Mr. Ford had given him the im¬ 
pression that the “Le Paradis Cafe” was ja pretty bad 
place. He said that he told Mr. Ford that lip would make 
an investigation of conditions at the cafe ajs soon as he 
could; that lie visited the cafe at about 8:00j p. m. on the 
evening of January 13, 1927, and remained about two 
hours; that he did not observe any difinking of in- 
89 toxicating liquors; that he did not see ijmy bottles or 
flasks, and did not observe any intoxicated people 
there; that there was no hilarity, and no unseemly conduct; 
and that the guests were very nice people. Ilje was so well 
pleased with the conditions in tlie cafe, that!he congratu¬ 
lated the manager. Tie stated on cross-examination that he 
requested the witness, Eugene Frye, to see Prohibition Ad¬ 
ministrator White, about the matter; and tliati Mr. Frye re¬ 
ported to the witness that, instead of calling upon Mr. 
White, he had seen the defendant, Davis, and l|iis attorneys, 
Mr. Simon and Mr. Koenigsberger, and that tjhey had told 
Mr. Frye that they had talked with Mr. White and had been 
told that the notice was intended morelv as a warning to 
those in charge of places of the character of the “Le, 
Paradis,” in order to prevent the managemjents of such 
places from holding “New Year Celebration^.” He fur¬ 
ther said that he made no further effort to investigate con¬ 
ditions at the “Le Paradis Cafe,” except that ljie had talked 
with his friends, Mr. Frye, Mr. ITagner, and! Mr. Britton 
Brown, who told him that the place was alii right. He 
stated, however, that the only one of his friends with whom 
he had talked about the matter, prior to the filijig of the bill 
of complaint, was Mr. Frye. On re-direct examination he 
said that a man by the name of David Berger, who had 
charge of the room where coats and hats were “checked,” 
came to the witness, sometime between December 28, 1926, 
and January 13, 1927, and told him that conditions in the 
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“Le Paradis” were always good; and that it was the policy 
of the management to discourage the drinking of liquor in 
the cafe. 

90 Mr. Mever Davis was called as a witness bv the 

• m/ 

defendants, j He said that he lived in Philadelphia; 
that he was the owner of the Mever Davis orchestras in 
Washington, Philadelphia, New York, and Boston; that he 
supplied orchestras for various hotels throughout the 
country; that he was the proprietor of the following places 
in Washington: King Pin Bowling Alleys, King Pin Billiard 
Parlors, and the Suwanee, a public dancing place; that he 
was the operator of the Chevy Chase Lake Park; operator 
and lessee of the Willow Grove Park, Philadelphia; that he 
was president of The National Cafes, Incorporated; and 
that Robert Kehl was in entire charge of the “Le Paradis 
Cafe.” He further testified on direct examination as fol¬ 
lows : 

Q. Mr. Davis, you will recall that it has been testified to 
here that on Januhrv 4, 19*27, at a table at which vou had 
been sitting, but from which you had moved, there was a 
pouring from a bottle alleged to have been a gin bottle of 
liquid thought to be intoxicating, and that adjacent to that 
table in a direction in which vou were facing, it was stated 
that a silver flask was propped against a sugar bowl or 
bottle, and at that table there was a pouring from another 
flask. Did vou see either of the flasks referred to? A. 
You are referring to two flasks on one table. 

Q. Yes. A. I don't recall it. 

Q. It was also testified at the same time that there was 
a pouring from a bottle at a table, as I remember it, about 
fifteen feet away, and back of you. Did you see that pour¬ 
ing? A. I don't recall that. 

Q. It was testified here that on April 8, 1927, Prohibition 
Agents Andrews and Mulhall sat at a table in the cafe, and 
that while they were present you sat at a table with two of 
the performers that evening. Do you remember that? A. 
I don't recall that specific instance. It is possible. 

91 I often sit with performers. 

Q. They also testified that while you were so 
seated, there were some pourings in the vicinity of that 
table. Did you see them? A. Not that I recall, Xo. 

Mr. Simon: Take the witness, Captain. 
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On cross-examination lie said that lie operated the Chan- 
tecler Club, located on the floor directly bellow the “Le 
Paradis Cafe”; that lie visited the cafe on ajn average of 
twice a week; that there were periods when lie would not 
visit the cafe for several weeks; that it was his habit to sit 
at tables with guests, and that he was acquainted with many 
of them. Thereupon, he was asked this question by the 
court: 4 ‘If you had seen those flasks, or had see|n this alleged 
pouring of intoxicating liquor, what, in that |event, would 
you have done?” He replied as follows: “Reported it to 
Robert Kehl, our manager. That is my policy.” 

The evidence in this case has been given Imost careful 
consideration. 

The witnesses for the Government visited j the cafe for 
the purpose of ascertaining whether or not! intoxicating 
liquors were used by guests; and, if so, whether they were 
used with the knowledge of the waiters and | the manage¬ 
ment. Accordingly, on some occasions they took whiskey 
bottles, and on others liquor flasks filled withjtea substan¬ 
tially of the color of whiskey. Thev displayed these hot- 
ties and flasks and poured tea from them in (the presence 
of waiters, the assistant manager, and the manager. They 
inquired from those in charge of the cafe as to whether it 
was the policy of the management to permit gijests to bring 
intoxicating liquors and to drink them in the! cafe. They 
were told that it was. 

92 Whiskey bottles, gin bottles, and liquojr flasks were 
used openly by guests. It is evident frbm the testi¬ 
mony that some of these bottles and flasks contained whis- 

*■ . i 

key, that others contained gm; and that all Contained in¬ 
toxicating liquor. It is just as evident that these intoxi¬ 
cating liquors—whiskey and gin—were used tyy the guests 
for beverage purposes with the knowledge, did, and con¬ 
sent of those in charge of the cafe; and that gjiests became 
intoxicated after drinking of these liquors. It is impossible 
to reach any other conclusion than that the |management 
consented to the bringing of intoxicating liquors to the cafe 
and aided the guests in the use of them, for | the purpose 
of enhancing the profits of the business. 

Each of the Government’s witnesses was ^iven a most 
able and thorough cross-examination. The court gave 
counsel for defendants considerable latitude in the cross- 
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examinations, so -that the credibility of the witnesses might 
be subjected to every possible test. With the exception of 
two—whose testimony is not given consideration in this 
opinion—the witnesses for the Government were obviously 
testifying to conditions as they observed them. Their hon¬ 
esty of purpose cannot be questioned. They were intelligent, 
and undoubtedly had the ability to observe, to remember, 
and to relate the incidents coming under their observation. 
There is not the slightest indication from their testimony, 
nor from their demeanor while testifying, that thev had 
conspired to fabricate a series of incidents in order to make 
a case against the defendants. There are, of course, minor 
discrepancies in the testimony. Some did not ob- 
93 serve incidents reported by others in their company. 

Some are not in exact accord with others as to the 
details concerning incidents which came under their obser¬ 
vation. Had such been the case, the claim of a fabricated 
story might be open to more serious consideration. One 
need but attempt to relate the incidents of an evening— 
whether it be an interesting one or otherwise—to under¬ 
stand the difficulties attending the experiment. Unimpor¬ 
tant details are tlie most difficult to recall. Ordinarilv this 

* 

is so, because they are given but little attention. Counsel, 
skilled in the art of cross-examination, understand this, 
and, it is a wary witness who can avoid inconsistencies in 
his testimonv concerning these details. However, such in- 
consistencies, sometimes are, as here, of little importance 
and deserve but little attention. 

It has been suggested that the witnesses for the Govern¬ 
ment were affected by the psychology of the situation—a 
sort of “whiskey and gin complex”; that when they saw a 
bottle, they instinctively thought of it as a whiskey, or gin 
bottle; and that when they saw an amber colored liquid 
poured from one, and a colorless liquid poured from an¬ 
other, they instantly thought in terms of whiskey, or of 
gin, as the case might be. 

The most that can be said for this argument is that it 
indicates clearly the limits to which counsel have been 
forced in presenting a defense to the claims of the Gov¬ 
ernment. 

Counsel argue, however, that the people who frequent 
the “Le Paradis” are “nice people,” and that they would 
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not indulge in tlie common and vulgar manifesta- 

94 tions of intoxication as described by tjlie Govern¬ 
ment witnesses; and that the management would not 

permit such conduct on the part of its guests^ In reach¬ 
ing the conclusion that guests have habitually |brought in¬ 
toxicating liquor to the cafe and used it thejre with the 
knowledge and aid of the management, it is not iiecessarv to 
find that the cafe is frequented by any other thjan so-called 
4 ‘nice people.’’ The term is relative. The observation that 
many so-called “nice people” drink intoxicating liquors 
for other than medicinal purposes, may not be inappro¬ 
priate. The drinking of intoxicating liquors is not con¬ 
fined to any stratum of society. “Nice people” sometimes 
become intoxicated, and when they do, some indulge in 
conduct unbecoming their status in society. 

Counsel for defendants argue that their witnesses have 
flatly denied the charges against the cafe; and that many 
of the “finest people” in Washington have testified that 
they did not observe the conditions described by the Gov¬ 
ernment witnesses. This is true. But it must be remem¬ 
bered in this connection that these witnesses ivere not at 

i 

the cafe for the purpose of observing the conduct of others. 
Some franklv said so. Olliers testified that tliev did ob- 
serve some drinking and some instances of intoxication. 
Two of these witnesses testified that they were! present on 
two of the nights in December, 192G, when tl^e cafe was 
visited by the Government witnesses, and th4t they saw 
no intoxication and no drinking. They recalled the occa¬ 
sion by cafe checks which one of the parties had 

95 signed. They were not there for the purpose of ob¬ 
serving conditions in the cafe. Nor i4 there any 

reason for believing that they would have remembered the 
drinking of intoxicants or the presence of intoxicated peo¬ 
ple had they observed both. More than a year had elapsed 
at the time they testified. All of the testimony of these 
witnesses was negative. Some of them had but little op¬ 
portunity of observing the conditions under consideration 
and none of them was there for the purpose of making ob¬ 
servations in this regard. It is no criticism of them to say 
that the court would not be justified, on such negative tes¬ 
timony, in rejecting the testimony of the witnesses for the 
Government. 
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If I might conclude this opinion without reference to the 
testimony of the defendants, Totten and Davis, mv task 
would be made a less unhappy one. 

It is difficult to understand the attitude of the defendant, 
Totten, subsequent to his receipt of the notice from the pro¬ 
hibition department. He was fully informed as to the con¬ 
ditions and practices in the “Le Paradis Cafe.” He was 
told of the serious consequences which might result, if 
those conditions were not changed. He requested infor¬ 
mation concerning the law and was given the opinion en¬ 
tertained by those in authority in the prohibition depart¬ 
ment. He promised to make an investigation. He visited 
the cafe once, and remained from 8:00 p. m. until 10:00 
p. m. and, although he received the notice and warning on 
December 28, 1926, he waited until January 13, 1927, be¬ 
fore visiting the cafe. It does not appear that he even 
went to the trouble to discuss the matter with Mr. 
96 Davis. He talked to two people only, Mr. Frye and 
Mr. Berger, prior to the filing of the bill of com¬ 
plaint. He did testify that his broker, Mr. Frye, reported 
to him that the prohibition administrator had told Mr. 

Davis and his attorneys that the notice was not intended 

% 

to be taken seriously. Possibly lie believed that he could 
rely upon this report. In any event he made no serious 
effort to ascertain the truth about conditions in the cafe. 

Most of the testimony of the defendant, Davis, is quoted 
in this opinion. That which is not quoted is given in sub¬ 
stance. He did not recall specific incidents referred to by 
the Government witnesses. If he had observed any liquor 
bottles, he would have reported that fact to the manager 
of the cafe. It is not what he said, but what he failed to 
say, which makes it necessary to prolong this discussion. 

Mr. Davis is the President of The National Cafes, In¬ 
corporated, and, undoubtedly, is interested financially and 
otherwise in that concern. It will be remembered that he 
visited the cafe on an average of twice a week; that, when 
he did so, he sat at tables with guests and that he knew 
many of them. He is a man of many responsibilities. It 
is obvious that he has great ability. Nevertheless, he made 
no denial in his testimony of the truth of the charges made 
by the witnesses for the Government. He might have taken 
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the court into his confidence and told of conditions in the 
cafe on the nights when he was present. Didj he observe 
whiskey and gin bottles and liquor flasks being used by 
guests! Did he observe sober people become intoxi- 

97 cated there! Was it the policy of the ipanagement 
to permit the bringing of intoxicating liquors to the 

cafe, and the keeping and drinking of them there! So far 
as the testimony of the defendant, Davis, goesj these ques¬ 
tions remain unanswered. All of these questions were pre¬ 
sented to the court by the Government for its considera¬ 
tion and determination. I find nothing in his testimony to 
suggest the fabrication of the testimony givenj by the wit¬ 
nesses for the Government. 

The facts having been determined, attention |may now be 
given to the questions of law involved in tliej case. 

It is contended by the Government that tlnjj possession 
and habitual use of intoxicating liquors for beverage pur¬ 
poses by the guests in the cafe, with the knowledge, consent, 
and aid of those in charge, brings the case witjiin the stat¬ 
ute prohibiting the keeping of such liquors^ It is not 
claimed, however, that intoxicating liquor was jeitlier phys¬ 
ically kept by anyone connected with the management, or 
that it was manufactured, sold, or bartered on tlie premises. 

In addition to sections 21 and 22, attention! is called to 
sections 3, 25, and 33 of title II of the National! Prohibition 
Act, the pertinent parts of which read, respectively, as fol¬ 
lows : 

Sec. 3. No person shall on or after the dalle when the 
eighteenth amendment to the Constitution of the United 
States goes into effect, manufacture, sell, barter, transport, 
import, export, deliver, furnish, or possess any\ intoxicating 
liquor except as authorized in this Act, and all the provi¬ 
sions of this Act shall be liberally construed to the end that 
the use of intoxicating liquor as a beverage \nay be pre¬ 
vented. 

* # # # # # | # 

98 Liquor for nonbeverage purposes ajid wine for 
sacramental purposes may be manufactured, pur¬ 
chased, sold, bartered, transported, imported, exported, de¬ 
livered, furnished, and possessed, but only as herein pro- 

i 

i 

i 

i 

I 
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vided, and the commissioner may, upon application, issue 
permits therefor: * * * (Italics not quoted.) 

Sec. 25. It shall be unlawful to have or possess any 
liquor or property designed for the manufacture of liquor 
intended for use in violating this title or which has been so 
used, and no property rights shall exist in any such liquor 
or property. A search warrant may issue as provided in 
Title XI of public law numbered 24 of the Sixty-fifth Con¬ 
gress, approved June 15, 1917, and such liquor, the con¬ 
tainers thereof, and such property so seized shall be subject 
to such disposition as the court may make thereof. If 
it is found that such liquor or property was so unlawfully 
held or possessed, or had been so unlawfully used, the liquor 
and all property designed for the unlawful manufacture of 
liquor shall be;destroyed unless the court shall otherwise 
order. Xo search warrant shall issue to search any private 
dwelling occupied as such unless it is being used for the un¬ 
lawful sale of intoxicating liquor, or unless it is in part used 
for some business purpose such as a store, shop, saloon, 
restaurant, hotel, or boarding house. The term “private 
dwelling” shall be construed to include the room or rooms 
used and occupied not transiently but solely as a residence 
in an apartment house, hotel, or boarding house. The prop- 

ertv seized on anv such warrant shall not be taken from the 

* * 

officer seizing the same on any writ of replevin or other like 
process. * * * (Italics not quoted.) 

Sec. 33. After February 1, 1920, the possession of liquors 
by any person not legally permitted under this title to pos¬ 
sess liquor shall be -prima facie evidence that such liquor is 
kept for the purpose of being sold, bartered, exchanged, 
given away , furnished, or otherwise disposed of in violation 
of the provisions of this title. Every person legally per¬ 
mitted under this title to have liquor shall report to the 
commissioner wjthiu ten days after the date when the eight¬ 
eenth amendment of the Constitution of the United States 
goes into effect, the kind and amount of intoxicating liquors 
in his possession. Iluf it shall not be unlawful to 
99 possess liquors in one's private dwelling while the 
same is occupied and used by him as his dwelling only 
and such liquor need not be reported, provided such liquors 
are for use only for the personal consumption of the owner 
thereof and his family residing in such dwelling and of his 
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bona fide guests when entertained by him therein; and the 
burden of proof shall be upon the possessor i\i any action 
concerning the same, to prove that such liquo)\ was urdaw- 
fully acquired , possessed. and used. * * * (Italics not 

quoted.) 

• l 

It is argued that, as the quoted provision^ of the law 
prohibit the possession of intoxicating liquors jtor beverage 
purposes, except in one’s private dwelling,| when such 
liquors are for the use of the owner, his fanjrilv residing 
with him, and his bona tide guests when entertained therein, 
as provided in section 33, the possession and iJsc of intoxi¬ 
cating liquors by the guests in the cafe for beverage pur¬ 
poses was unlawful; that the law was violated when the 
guests transported intoxicating liquors to thje cafe; and 
that, as the “ nuisance” provisions of the law Relate to the 
place where intoxicating liquors are kept, as well as to those 
who maintain it, the habitual and unlawful transportation 
of intoxicating liquors to the cafe, and their unlawful pos¬ 
session and use for beverage purposes by the guests, with 
the knowledge and consent, together with the aijl and assist¬ 
ance, of the management, extended for commercial pur¬ 
poses, constitute a keeping of such liquors in violation of 
the “nuisance” provisions of the law. 

In support of this construction of the law, jcounsel cite 
the following cases: United States v. Budaij et al. and 
United States v. Gerold et al., decided in onei opinion by 
Geiger, Judge, in the District Court for the Eastern 
100 District of Wisconsin, and reported in 9 Fed. (2d) 
126; Notarv et al. v. United States, deciided bv the 
Circuit Court of Appeals, 8th Circuit, and reported in 16 
Fed. (2d) 434; Kossi v. United States, decided!by the Cir¬ 
cuit Court of Appeals, 8th Circuit, and reported in 16 Fed. 
(2d) 712; Fritzel v. United States, Rothstein v. United 
States, and Tearney et al. v. United States, deejided, in one 
opinion, by the Circuit Court of Appeals, 7th Circuit, and 
reported in 17 Fed. (2d) 965; United States v. General 
Amusement Co. of Arizona et al., decided by fhe District 
Court. District of Arizona, and reported in 1<1) Fed. (2d) 
630; United States v. Albert J. Marshall, decided by the Dis- 
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trict Court of the,United States, Southern District of Ohio, 
but not yet reported; United States v. Kelly, decided by the 
District Court, Southern District of Idaho, and reported 
in 24 Fed. (2d) 133; and Street v. Lincoln Safe Deposit 
Company et al., 254 U. S. 88. 

In the case of Street v. Lincoln Safe Deposit Company 
et al., supra, the Supreme Court, in an opinion by Mr. Jus¬ 
tice Clarke, stated the issues in the following language: 

Thus is presented for decision the question: 

May a warehousing corporation lawfully permit to be 
stored in its warehouse, after the effective date of the Vol¬ 
stead Act, liquors admitted to have been lawfully acquired 
before that date and which are so stored, solely and in good 
faith, for the purpose of preserving and protecting them 

until thev shall be consumed bv the owner and his familv 
• • • 

or bona fide guests? 

In answering the question before it in the affirmative, the 
court, among other things, said: 

101 The admissions of fact under which this case is 
considered bring the liquors here involved precisely 
within these immunity provisions of §33, except that they 
are stored in a public warehouse instead of in a private 
dwelling. They were lawfully acquired and were intended 
for a lawful use, and thus the question is narrowed to 
whether such custody by the warehouse company as is 
shown by the admissions was forbidden by the act. 

# # * # # * • 

Thus it is plain that in the sections of the act relied upon 
there is no specific prohibition against the storage of liq¬ 
uors, under the circumstances admitted to exist in this case, 
and we find no other provisions by which such custody is 
rendered unlawful. 

With reference to the meaning of the word “kept” in 
section 21, supra, the court said: 

The word “kept" in this section is the only one of possi¬ 
ble application to the case at bar, and the words with which 
it is immediately n*v sociateil are such that as here used it 
plainly means kept for sale or barter or other commercial 
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purpose. Its inapplicability to this case is apparent. Nos- 
eitur a Sociis. United States v. Louisville & Nashville R. R. 
Co., 236 U. S. 318, 334. 


In the cases of United States v. Budar et al. land United 
States v. Gerold et al., supra, the decision of the District 
Court is concisely stated in the head-notes. They read as 
follows: 


Roadhouse, where intoxicating liquor was consumed by 
patrons with owners’ express consent and to their pecu¬ 
niary profit, was a ‘ 4 nuisance,” within National Prohibi¬ 
tion Act, tit. 2 §§21, 22 (Comp. St. Ann. Supp. 1923, 
§§10138 l/2jj, 10138 l/2k), in view of section 3 (Comp. 
St. Ann Supp. 1923, §10138 l/2aa), regardless lof whether 
owners owned, sold, or bartered such liquor; “kept” not 
requiring personal custodianship or dominion [by owners. 


* * * * # # # 


102 Where large quantities of intoxicating] liquor had 
been customarily consumed in roadhouse py patrons, 
to knowledge of owners, police, and other public officials, 
burden was on owners to show abatement of nuisance after 
raid by federal officers, and not on government tb show that 
nuisance continued. 

i 

I 

In Notary v. United States, supra, the Circuit Court of 
Appeals, 8th Circuit, in an opinion by Scott, District Judge, 
quoted that part of the opinion of the Supreme Court, in 
the case of Street v. Lincoln Safe Deposit Company et al., 
supra, where the word “kept ” was interpreted, hnd said: 

[1] Now, as before stated, it may be conceded that no 
intoxicating liquors were manufactured, sold, qr bartered 
on the premises in question. To narrow the discussion, it 
may be further conceded that no intoxicating liquors were 
kept for sale or barter on the premises. The question then 
remains: Were intoxicating liquors kept on thb premises 
for oilier commercial purposes? 

It will be observed that section 21, above quotbd, was not 
intended, standing alone, to be self-sufficient. The language 
is not “manufactured, sold, kept or bartered i|i violation 
of this” section, but in violation of this title. Ope is there- 
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fore permitted to examine the entire title for prohibitions 
in connection with this language. Turning then to section 
3 (Comp. St. § 10138 l/2aa), we find that “no person shall 
on or after the date when the eighteenth amendment to the 
Constitution of the United States goes into effect, manu¬ 
facture, sell, barter, transport, import, export, deliver, fur¬ 
nish or possess any intoxicating liquor except as author¬ 
ized in this act, and all the provisions of this act shall be 
liberally construed to the end that the use of intoxicating 
liquor as a beverage may be prevented.” The acts here 
prohibited are penalized in various subsequent sections of 
the act. It is therefore an offense against the laws of the 
United States to possess intoxicating liquor, except as au¬ 
thorized in the act. 

Now, it will be further noticed that the prohibition of 
section 21 is specifically directed against the main- 
103 taining of the room, house, building, boat, vehicle, 
structure or place, but its effect is not limited to 
cases where the one maintaining the place personally does 
the manufacturing, selling, keeping or bartering. The 
questions then arises, If one maintains a building or place 
where intoxicating liquor is habitually brought by others 
to be there possessed and consumed for beverage purposes, 
and maintains such place and there permits such possession 
of intoxicating liquor for profit, does he thereby constitute 
his place a nuisance under the provisions of section 21? 

Ue have no hesitation in answering this question in the 
affirmative. We think that, where one maintains a place 
such as the one here in question, he is engaged in com¬ 
merce; and if he purposely, and catering to the patronage 
of the illicit liquor drinking public, permits his patrons to 
bring intoxicating liquor upon the premises, and there pos¬ 
sess it and consume it, and all this to increase the profits of 
his business, that he is maintaining a place where intoxi¬ 
cating liquor is kept in violation of law. We think the liq¬ 
uor is kept on the place for a commercial purpose when it 
is permitted to be kept there for a commercial purpose, 
even though the keeper of the place may not own the liquor. 
In the given case the keeper’s motive and purpose was a 
commercial one. He kept the place and permitted the un¬ 
lawful possession of intoxicating liquor therein for profit. 
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In the case of Rossi v. United States, supra,! decided by 
the Circuit Court of Appeals, 8th Circuit, the cpurt quoted 
with approval from the opinion in the Budar jand Gerold 
cases hereinbefore referred to. The question!of sales of 
intoxicating liquor was involved in the Rossi! case, how¬ 
ever, and so it need not tie further discussed. 

In the case of Fritzel v. United States, supra] the Circuit 
Court of Appeals, 7th Circuit, in an opinion by Anderson, 
Circuit Judge (Alschuler, Circuit Judge, dissenting) after 
quoting the pertinent part of section 21, supraj, said: 

104 Attention is called to the fact that this section 
does not say any place where the proprietor thereof 
keeps liquor, but declares any place where liquor is kept 
in violation of the law —no matter by whom kept —to be a 
common nuisance. We may therefore put to pne side the 
contention that the proprietors were not shown to have kept 
the liquors. 

The question, then, comes to this: Were the intoxicating 
liquors, brought to the restaurants and there Consumed as 
above stated, kept there in violation of the provisions of 
title 2? 


After quoting section 3, supra, and the first |sentence of 
section 25, supra, the court said: 

The evidence shows, and it seems to be conceded, that 
the persons consuming the liquor brought it td the restau¬ 
rants—that is, transported it there. Under thlis section it 
was, when there, liquor which had been used jin violating 
the prohibition against transporting, as set fjortli in sec¬ 
tion 3, and by the very terms of section 25 abo^e quoted it 
was unlawful to have and possess, it. So long as they had 
and possessed it there, they kept it there in violation of the 
statute. 

Section 33 of title 2 of the Act (Comp. St. 410138 l/2t) 
provides: 

“After February 1, 1920, the possession o(' liquors by 
any person not legally permitted under this titlje to possess 
liquor shall be prima facie evidence that such liquor is kept 
for the purpose of being sold, bartered, exchanged, given 
away, furnished or otherwise disposed of in violation of the 
provisions of this title.’’ 


i 

i 


i 

i 
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The use of the word “kept’’ in this section is significant. 
The possession of liquor is, on the face of it, made proof 
that it is not only kept, but also kept for an unlawful pur¬ 
pose. A place where liquor is kept for any unlawful pur¬ 
pose denounced by the statute is a nuisance. 

105 It may be suggested that the word “kept" in¬ 
volves the idea of time, duration, or continuance; 
that there is a difference between having or possessing, and 
keeping, liquor. The statute gives no warrant for such a 
distinction. Section 33, as we have seen, declares posses¬ 
sion of liquor to be prima facie evidence that it is kept for 
an unlawful purpose. It declares that the bare, unex¬ 
plained possession of liquor, by any person not legally per¬ 
mitted to possess it, is proof that such liquor is kept and 
kept unlawfully. If it is possessed or kept in violation of 
title 2, it does not appear to be important how long or how 
short a time it is possessed or kept. The allegation in each 
complaint is that the nuisance complained of was a con¬ 
tinuing nuisance. The proofs show that liquor was brought 
to these places by their patrons and there consumed, on 
repeated occasions, so often as to amount to a practice or 
custom. This would seem to be sufficient to uphold a find 
ing that it was kept there, even if there be included in the 
definition of the word “kept" the element of duration or 
continuance. 


It is urgently insisted that the Volstead Act nowhere 
prohibits the consumption of liquor; that it does not pro¬ 
hibit persons from congregating together at public places, 
such as these restaurants, and there consuming their own 
liquor. In view of the fact that, with certain exceptions 
not applicable here, mere possession is forbidden, it is well 
to remember that consumption is impossible without pos¬ 
session by the consumer. If an essential prerequisite of 
consumption—that without which consumption cannot be 
accomplished—is made unlawful, it certainly was not in¬ 
tended to encourage consumption. In view of section 3, 
tit. 2 (Comp. St. §10138 1 *2aa), declaring that “all the 
provisions of this ;ict shall be liberally construed to the end 
that the use of intoxicating liquor as a beverage may be 
prevented,” the legislative intent to prevent the consump¬ 
tion of intoxicating liquor as a beverage seems clear. To 
consume it is to use it. To say that Congress meant what 
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it says in the above-quoted sections of the statute, but did 
not intend to declare as a nuisance a public | restaurant 
where persons were continually permitted to congregate and 
consume—use as a beverage—their own liquoifs, brought 
there unlawfully and there unlawfully possessed, is to give 
the provisions of the act a liberal construction! to the end 
that its object may be defeated, not effected. 

I 

106 On June 17,1927, a petition for a writ of certiorari, 

in the last cited case, was filed in the Supreme Court 

of the United States. The case was ablv and exhaustively 

• ! * 

presented in the briefs of counsel. Many, if nbt all of the 
questions presented by counsel here, except the constitu¬ 
tionality of the statutes in question, were presented to the 
Supreme Court. The opinion of the Circuit Cburt of Ap¬ 
peals, and the dissenting opinion of Judge Alsjchuler were 
quoted in full. Finally, the Government concluded its pre¬ 
sentation of the case with the following commeijdable state¬ 
ment : | 

i 

The opinion and dissenting opinion below present fairly 
the two sides of the question. It can not be shid that the 
reasoning of the majority or of the other cases! holding the 
same way is so persuasive as to free the question from 
grave doubt or to justify the claim that the decision below 
is obviously correct. The omission from the jAct of pro¬ 
visions contained in state acts, an omission apparently de¬ 
liberate, is not without significance, and, ofj course, no 
“liberal construction'’ theory would justify the courts in 
extending the application of the Act beyond the limits 
fairly marked by the language used. If this Court doubts 
the soundness of the judgment below, the Government is of 
the view that the question involved is of sufficient general 
importance to justify the allowance of writs of certiorari in 
these cases. 


The Supreme Court denied the application, j 

j 

Counsel for the defendants contend that gubsts were not 
permitted to drink, and did not possess, intoxicating liquors 
in the cafe; but that, if it should be held that tjliey did, such 
possession and use is not an unlawful “keeping” within 
the meaning of the Prohibition Act, because the lan- 
107 guage of the Act is not susceptible of tjhat interpre¬ 
tation; and that “the Congress has nbt the power 
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under the Eighteenth Amen linen I to make such a keeping 
unlawful. ” It is claimed that the consumption of intoxi¬ 
cating liquor is not unlawful; and, therefore, its possession 
for the purpose of consumption is not unlawful; and that, 
as the eighteenth amendment prohibits only the manufac¬ 
ture, sale, transportation, importation, and exportation of 
intoxicating liquors, the Congress is without authority to 
prohibit possession for the purpose of consumption. It is 
claimed that sections 21 and 22 of title II, supra, are uncon¬ 
stitutional; that they are in violation of article III, section 
2, clause 3, providing in part that “The trial of all crimes, 
except in cases of impeachment, shall be by jury; # * # ”; 
that they violate the provisions of the fifth amendment, be¬ 
cause they, in effect, deprive a person of property without 
due process of law; and that they violate the provisions of 
the sixth amendment because the action provided for 
therein is, in substance, a criminal and punitive proceeding. 

These contentions have been stated in the briefs of coun¬ 
sel for the defendants in several different ways, and cases 
have been cited, which, it is claimed, support the arguments 
made. 

The court has given careful consideration to the claims 

made bv the defendants and has read carefullv all of the 
» * 

cases cited. In the judgment of the court, they have no ap¬ 
plication to the issues here involved. This is not a criminal 
proceeding. Section 21 provides for a criminal prosecution 
of persons maintaining a nuisance. This action is 
108 brought under section 22, and is an action in equity 
for the abatement of a “common nuisance.” 

Sections I and II of article 18 of the Constitution provide 
as follows: 

Sec. I. After one year from the ratification of this article, 
the manufacture, sale, or transportation of intoxicating 
liquor within, the importation there of into, or the exporta¬ 
tion there of from, the United States and all territory sub- 

* 

ject to the jurisdiction thereof, for beverage purposes, is 
hereby prohibited. 

Sec. II. The Congress and the several States shall have 
concurrent power to enforce this article by appropriate 
legislation 
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The article prohibits the manufacture, salje, transporta¬ 
tion, importation, and exportation of intoxicating liquors 
for beverage purposes. The Congress ancjl the several 
States are given concurrent power to enforcb these provi¬ 
sions by appropriate legislation. The Congress has the 
power to enact such laws as are appropriate and plainly 
adapted to the purpose of carrying into execution the pro¬ 
visions of the Constitution. McCulloch v. Static of Maryland 
et al., 4 Wheat., 316; Flint v. Stone Tracy pompany, 220 
U. S. 107; First National Bank of Bay City vl Union Trust 
Company, 244 U. S. 416, 419. 

The eighteenth amendment was plainly intended to pre¬ 
vent the use of intoxicating liquors for beverb gc purposes. 
If such was not its purpose, why should the j manufacture, 
sale, and transportation of them for beverage purposes be 
prohibited l Obviously, if the possession of intoxi- 
109 eating liquor for beverage purposes cannot be pro¬ 
hibited by legislative enactment, it wohld be idle for 
the Congress to attempt to prevent its maniifacture, sale, 
and transportation for such purposes. The Cpngress being 
cognizant of this fact enacted the National Prohibition Act. 
It provided in section 3, supra, 1 hat the maniifacture, sale, 
transportation, importation, exportation, delivery, furnish¬ 
ing, and the possession of intoxicating liquors, except as 
authorized in the Act, should be unlawful. It blso provided 
therein that the provisions of the Act shoulcjl be liberally 
construed “to the cud that I be use of intoxicating liquor as 
a beverage mag be prevented." (Italics not| quoted.) Jt. 
provided for the manufacture and sale of lhjuor for non- 
beverage purposes. It provided in section 3.‘f, supra, that 
the possession of intoxicating liquor by those not permitted 
to possess the same should be prim a facie Evidence that 
such liquor was kept for the purpose of “being sold, bar¬ 
tered, exchanged, given away, furnished, or otherwise dis¬ 
posed of in violation of the provisions of this tjtle.” It per¬ 
mitted t ne possession and the use of intoxicating liquors in 
a private dwelling by the owner, his family, and bona fide 
guests when entertained by the owner thereiii. It is pro¬ 
vided, however, that “the burden of proof shall be upon the 
possessor in any action concerning the same to prove that 
such liquor was laivfully acquired, possessed j and used.” 
(Italics not quoted.) The Congress was authorized to de- 
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clare, as it did in section 21, that a room, house, building, 
or other structure, in which intoxicating liquor is “manu¬ 
factured, sold, kept, or bartered in violation’’ of law shall 
be considered a “common nuisance". It had the 

110 right to provide, as it did, for the punishment of 
those who maintained such a place. It provided in 

section 22 for an action in equity for the abatement of any 
such “common nuisance". The proceedings therein auth¬ 
orized are in no sense criminal or punitive in character. 
They are, in the opinion of the court, appropriate and 
plainly adapted to the purpose of carrying into execution 
the provisions of the Constitution. This being so, the Con¬ 
gress had the constitutional authority to enact them. 

It is argued that the word “kept” in sections 21 and 22, 
should be interpreted as being used synonymously with the 
word “stored” ip section 22; and that such words relate 
to the keeping or storing of intoxicating liquors for sale, 
barter, or other commercial purposes, by the person in con¬ 
trol of the room, building, or other structure. 

The answer to this contention has been ably, and, in the 
opinion of the court, correctly stated in the decisions here¬ 
inbefore quoted. It must be remembered that it was in¬ 
tended, by the enactment of the provisions of section 22, 
to abate the nuisance defined in section 21. Action to pun¬ 
ish those maintaining the nuisance was provided for in 
section 21. Accordingly, the keeping of intoxicating liquor 
in the “Le Paradis Cafe” for sale, barter, or other com - 
mcrcial purposes is unlawful. Street v. Lincoln Safe De¬ 
posit Company et al., supra. Nor does it matter, in my 
opinion, whether or not such liquor is in the physical pos¬ 
session of those in charge of the cafe. See Notary and 
Fritzel cases, supra. 

111 The evidence in this case shows plainly that the 
guests violated the law in transporting intoxicating 

liquors to the cafe. It is evident that these liquors were un¬ 
lawfully obtained. The possession of intoxicating liquors 
for beverage purposes in the cafe was unlawful. The man¬ 
agement had knowledge of these facts. Those in charge 
of the place aided the patrons in violating the law. This 
was done for the purpose of increasing the profits of the 
business. By permitting the possession and drinking of in¬ 
toxicating liquors, the parsonage was increased, and a 
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large profit was realize;! on the sale of ginger ale to those 
drinking the intoxicating liquors. Intoxicating liquors 
were habitually transported to, and kept on| the premises 
by guests, covering the period of more than one year. The 
keeping of them by the guests was unlawful, j The purpose 
in permitting them to be kept by the management was com¬ 
mercial. The argument that the word “kept” necessarily 
involves the idea of the continued presence of liquor over 
a considerable period of time, is not sound, j Assume, for 
the purpose of illustration, that liquors were kept by the 
management for the purpose of sale; and that those not 
sold were removed each night and returned bn the follow¬ 
ing day: Could it be seriously argued that tlje removal of 
the liquor at night would alter the legal situation? Or, 
assume, that only such quantity of liquor as was necessary 
for the evening’s business was kept on the premises, and 
that each day the containers were replenishedf Is the legal 
situation altered in the slightest? If they wjere there for 
only an hour a day, that fact would not alt^r their legal 
status. ! 


112 


The court is of the opinion that the words “kept” 
and “stored” contained in sections 21 land 22 were 
intended to be used interchangeably; to thlfe extent, the 
court is in accord with counsel for defendants. If this 
were not so, tlie court would be called upon tcj find that in¬ 
toxicating liquor was unlawfully “kept,” and then its de¬ 
cree and judgment would be limited to enjoinjing the stor¬ 
ing of such liquor. The Congress intended no such incon¬ 
sistency. These words should be interpreted, however, not 
narrowly, but consistently with the plain purpose of the 
Act. That purpose was to prohibit the manufacture, sale, 
and possession of intoxicating liquors for beverage pur¬ 
poses, except as otherwise provided therein. jThe prohibi¬ 
tion of the possession of such liquors for beverage pur¬ 
poses in .public places, such as night clubs, or public res¬ 
taurants and dance halls, was clearly within Ithe congres¬ 
sional purpose. This being so, it would be utjter nonsense 
to lc 1<1 that, while it is against the law to possess intoxicat¬ 
ing liquors for beverage purposes in a public dance hall 
and restaurant, it is, nevertheless, lawful, if they are pos¬ 
sessed for 'personal consumption. Furthermore, it is 
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plainly obvious that the purpose of prohibiting the manu¬ 
facture, sale, and transportation of intoxicating liquor for 
beverage purposes, as provided in the Constitution, was to 
prevent its consumption for such purposes. 

The intention of the people in adopting the eighteenth 
amendment is perfectly plain. Accordingly, The National 
Prohibition Act, which was enacted for the purpose of 
carrying into execution the will of the people as expressed 
in the Constitution, must be construed by the courts 

113 in accordance with, and not contrary to, the plainly 
stated purpose of the Congress. If the Prohibition 

Amendment is unwise, or if the laws enacted in pursuance 
thereof are deemed to be too great a restraint upon per¬ 
sonal liberty, as has been suggested in the arguments in 
this case, relief must be sought from the people, or the 
Congress, or both, not from the courts. 

Whatever doubt mav have attended this construction of 
the law has been dissipated by the denial of the Supreme 
Court of the applicatioin for a writ of certiorari in the 
Fritzel case, supra. The court was fully informed, in the 
briefs of counsel* of the importance of the issues there in¬ 
volved. Accordingly, there is no alternative then to as¬ 
sume that tlie court found no error in the decision of the 
Circuit Court of Appeals. 

The Government has fully established that the material 
allegations contained in the bill of complaint are true. 
Furthermore, it has been established that the nuisance com¬ 
plained of is a continuing one. Evidence to this effect was 
introduced by the Government. It was admitted, over the 
objection of counsel for the defendants, for no other pur¬ 
pose, and it lias been considered for such purpose only. 

The court has the power under the provisions of section 
22, for the purpose of abating the nuisance, to order that 
the premises described in the bill of complaint shall not 
be occupied or used for a period of one year from and after 
the entry of judgment; or, “the court may, in its discre¬ 
tion, permit the premises to be occupied or used if 

114 the owner, lessee, tenant, or occupant thereof shall 
give bond? in the penal sum of not less than five 

hundred dollars nor more than one thousand dollars, con¬ 
ditioned as provided in the statute. 
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The defendants were notified in writing tjy the Prohi¬ 
bition Administrator that the law was being violated in 
the “Le Paradis Cafe”; they were warned bf the conse¬ 
quences if the unlawful acts were permitted to continue. 
The defendants made no effort whatever to cd-operate with 
the Government officials for the purpose orj abating the 
nuisance. Thereupon, the bill of complaint yras filed and 
a temporary writ of injunction was issued by this court 
restraining the defendants “from conducting br permitting 
the continuance” of the “nuisance until the Conclusion of 
the trial.” j 

The evidence conclusively shows that neither the written 
notice from the Prohibition Administrator, nor the filing 
of the bill of complaint, made any impressiqn on the de¬ 
fendants. Furthermore, the temporary writ bf injunction 
issued by this court was treated by them with contempt. 
It is obvious, therefore, that, in order to abate jthe nuisance, 
the premises must be closed. Accordingly, ^n injunction 
will issue enjoining the occupancy or use of [the premises 
described in the bill of complaint for a period of one year 
from and after the entry of the decree and judgment of the 
court. 

Counsel for the Government will prepare a [decree in ac¬ 
cordance with this opinion. It is so ordered. | 

(Signed) CHARLES S. HATFIELD, 

Judge , U. S. Court of Customs Appeals, 

Acting Associate Justice. 


115 Order Denying Application to Dismiss j as to 

Defendant Davis. 

Filed Aug. 4, 1928. 

****** i * 

i 

i 

This cause came on to be heard upon the niotion or ap¬ 
plication of the defendant, Meyer Davis, prating that the 
bill should be dismissed as to him and upon consideration 
thereof, it is this 4th day of August, A. D. 192$. 

i 
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Ordered, adjudged and decreed that the said motion or 
application be and the same is hereby denied and overruled. 

Charles's, iiatfield, 

Judge of the United States Court of 
Customs Appeal. Acting Justice of 
the Supreme Court of the District 
of Columbia. 

No objection to form. 

KOENIGSBERGER. 

116 Final Decree. 

Filed August 4, 1928. 


This cause came on to be heard at this term upon the 
amended Bill of Complaint filed herein, the several answers 
of the defendants thereto, and the evidence submitted by 
the parties to said cause, and the cause having been ar¬ 
gued bv counsel, and the Court being fullv advised in the 
premises, the Court hereby finds that all of the material 
allegations of said amended Bill of Complaint are true and 
substantiated by the evidence introduced in support thereof, 
in accordance with the following findings of the Court; that 
the defendant, Howe Totten, is and was at the times men¬ 
tioned in said amended bill and as hereinafter mentioned, 
the owner of the premises mentioned in said amended bill 
and hereinafter described; that the defendants, the Na¬ 
tional Cafes Incorporated, and Meyer Davis its president, 
are and were at the times mentioned in said amended bill, 
and as hereinafter mentioned, the lessees, tenants and occu¬ 
pants of said premises, and the owners, proprietors and op¬ 
erators of the business carried on and conducted upon said 
premises as .a cafe and public dance hall under the name of 
“Le Paradis Cafe”: that the public and common nuisance, 
alleged in said amended bill to have been maintained upon 
the said premises by said defendants and to have existed 
therein and therein, did in the manner mentioned in said 
amended Bill of Complaint and as herein set forth, and at 
the times therein stated, to wit, on December 15, 1926, De¬ 
cember 16, 1926, December 18, 1926, January 4, 1927, Janu- 
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ary 8,1927, January 15,1927, April 8,1927, January 1,1928, 
and during the period from December 15,1926; continuously 
up to the said January 1, 1928, and now does unlaw- 
117 fully exist, in the manner and form therein alleged, in 
and upon said premises; that the said defendants con¬ 
tinuously during said period of time have been and are now 
unlawfully maintaining and using the said premises as a 
house, building, rooms, structure and place i wherein and 
whereat intoxicating liquor, lit for use for leverage pur¬ 
poses, is kept in violation of the provisions of Title II of 
the National Prohibition Act; that the said defendants did 
at the times aforementioned unlawfully keep and permit 
to be kept and are now unlawfully keeping aiid permitting 
to be kept, in and upon the said premises,! intoxicating 
liquor, fit for use for beverage purposes, in violation of said 
act; that in consequence tlm said premises have been during 
the whole of said period of time, and now ai*e a common 
and public nuisance as defined in and by Section 21, Title 
II of the National Prohibition Act, and are, ahd constitute 
a continuing nuisance, and that the prayer of sjaid amended 
bill should be granted and the continuance of $aid nuisance 
should be permanently.abated and enjoined; apd thereupon 
upon consideration thereof, it is this 4th day of August, 
A. D. 1928, by the Court 


Ordered, adjudged and decreed that the real estate and 
premises, in the City of Washington and within the District 
of Columbia, known as the “Le Paradis Cafp,” and con¬ 
sisting of the entire third floor of the buildiitg numbered 
One Thomas Circle, Northwest, comprising a cafe, restau¬ 
rant and public dance hall, the said premises tyeing located 
upon Lot Number 826, Square Number 214 pf the Land 
Records of the District of Columbia, including ialso all hall- 

• # i 

ways, closets, pantries, kitchens, anterooms,! storerooms 
and all other space on said third floor, excepting however 
the stairway and landing on said third floor at the south end 
thereof leading from the second floor tp the roof of 
118 said premises, and including also all fixtures, movable 
and immovable, all furniture, equipment and para¬ 
phernalia therein, and all other things, kept gnd used in 
maintaining said premises, were on the following dates, to 
wit, December 15, 1926, December 16, 1926, December 18, 
1926, January 4, 1927, January 8, 1927, Januairy 15, 1927, 
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April 8, 1927, January 1, 1928, and continuing during the 
period from said December 15, 1926 to and including said 
January 1, 1928, and now are, a public and common nuis¬ 
ance as defined in and by said Section 21, Title IT, of the 
National Prohibition Act, that said nuisance is a continu¬ 
ing nuisance, and that said nuisance be forthwith abated; 
and it is further 

Ordered, adjudged and decreed that no intoxicating 
liquor of any kind or nature shall at any time hereafter be 
manufactured, sold, kept, stored or bartered, or be per¬ 
mitted to be manufactured, sold, kept, stored or bartered 
in, at or upon the above described premises or any part 
thereof: and it is hereby further 

Ordered, adjudged and decreed that the said defendants, 
the National Cafes Incorporated, Meyer Davis and Howe 
Totten, and each of them, their respective successors, as¬ 
signs, trustees, co-adjutors, and all persons who may be in 
privity with them, or any of them in relation to, or who may 
purchase, hire or lease or have any interest in the said 
premises, business, equipment, fixtures, paraphernalia and 
other things on said premises kept and used in maintaining 
the same constituting said nuisance, as well as the agents, 
servants, subordinates and employees of each and every one 
of the foregoing, and all other persons, and each and every 
one of them, be, and they are hereby, permanently enjoined 
and restrained from keeping, using, conducting, carrying 
on and maintaining, and from authorizing or permit- 
119 ting to be kept, used, conducted, carried on and main¬ 
tained, and from assisting, aiding or abetting in the 
keeping, using, conducting, carrying on, and maintaining, 
the said premises herein described or any part thereof, as 
a place where intoxicating liquor as defined in and by the 
National Prohibition Act is manufactured, sold, kept, stored 
or bartered, and be, and they are hereby, permanently en¬ 
joined and restrained from manufacturing, selling, barter¬ 
ing, keeping or storing, and from permitting or authorizing 
to be manufactured, sold, bartered, kept or stored, and from 
assisting, aiding or abetting in manufacturing, selling, bar¬ 
tering, keeping or storing any intoxicating liquors as de¬ 
fined in Section 1,, Title ii, of the National Prohibition Act, 
in or upon the premises herein described and as described 
in said amended Bill of Complaint or in or upon any part 
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of said premises, and from maintaining or permitting said 
premises or any part thereof to be maintained as a public 
or common nuisance as defined in and by sqid Section 21, 
Title II of the National Prohibition Act; an|l it is further 

Ordered, adjudged and decreed that the premises herein 
described and as described in said amende^ Bill of Com¬ 
plaint, or any part of said premises shall npt be occupied 
or used in any manner or form, for any purpose, or at any 
time, for one year subsequent to and immediately after the 
entry of this Decree, by any of the said defendants, the said 
National Cafes Incorporated, Meyer Davis ori Howe Totten, 
or any of them, or by any other person whatsoever; and it 
is hereby further 

i 

Ordered, adjudged and decreed that the United States 
Marshal in and for the said District of Colunfibia be and he 
is hereby directed to cause said public and common nuisance 
to be forthwith abated and its continuance prevented, 
120 and to that end he is hereby authorized to securely 
lock and seal or cause to be securely locked and sealed 
all of the above described premises, and including also all 
movable and immovable fixtures and other property upon 
the said premises kept and used in maintaining the said 
nuisance and forming a part thereof, and to cause the same 
to remain so locked and sealed continuously! for one year 
subsequent to and immediately after the entry of this de¬ 
cree ; and to post or cause to be posted in conspicuous parts 
of said premises, and at all entrances thereto on said 
premises, appropriate notices of this decree a|nd of the clos¬ 
ing of the said premises as aforesaid; and it is hereby 
further 

, 

Ordered, adjudged and decreed that the United States of 
America, the plaintiff herein, shall recover frpm the defend¬ 
ants herein, all costs taxed in this cause and Execution shall 
issue therefor; and it is hereby further 

i 

Ordered, adjudged and decreed that the [United States 
Marshal in and for the said District of Columbia be and he 
is hereby’ ordered and directed to carry out the provisions 
of this decree, post the premises, and make due return to 


7—4926a 
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this Court of the carrying out of the same; a certified copy 
hereof shall be his authority for him to act in the premises. 

Bv the Court: 

! CHARLES S. HATFIELD, 

Judge of the United States Court of 
Customs Appeals, Acting Asso¬ 
ciate Justice of the Supreme 
Court of the District of Columbia. 

121 From the foregoing decree the defendants, the Na¬ 
tional Cafes Inc., and Meyer Davis, and the defend¬ 
ant Howe Totten, have severally noted an appeal in open 
Court to the Court of Appeals of the District of Columbia, 
and have prayed that the Court fix the penalty of the under¬ 
taking for Costs on appeal; 

It is, therefore, ordered that the penalty of the undertak¬ 
ing for costs on appeal be; and the same is hereby fixed at 
$100.00, or in lieu thereof the deposit of $50.00 cash with the 
Clerk of the Court. 

And thereafter, the defendants, the National Cafes Inc., 
and Meyer Davis made application to the Court that super¬ 
sedeas issue staying execution of said decree pending said 
appeal, and it appearing to the Court that the defendants 
herein, since December 29, 1926, have wholly disregarded 
the notice served upon them by the Government officers as 
to the existence of said nuisance, and, since March 23, 1927, 
have ignored and failed to comply with and obey the tem¬ 
porary restraining order of the Court, heretofore issued in 
this cause, restraining said defendants from a continuance 
of said nuisance; that during said entire period of time the 
said defendants last named have been maintaining the said 
nuisance upon said premises, and that in consequence there 
is an apparent likelihood that said nuisance will continue 
to exist until abated by this Court in accordance with the 
foregoing decree; and, furthermore, the Court being of 
opinion that the instant cause is in no sense a “test case,” 
but that the issues of law herein involved have been con¬ 
clusively settled by the action of the Supreme Court of the 
United States, to the effect that the maintenance of the 
said premises by the defendants herein in the manner set 
forth in the foregoing decree constitutes said premises 
a nuisance and warrants the closing of the same in the man¬ 
ner set forth in said decree; 
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122 It is hereby further ordered that thb said applica¬ 
tion for supersedeas be and the same is hereby de¬ 
nied, and that execution of the foregoing ddcree be and is 
hereby directed to be forthwith had according to the terms 
thereof. 

CHARLES S. HATFIELD, 

Judge of the United States Court of 
Customs Appeals, Acting Justice 
of the Supreme Court j of the Dis¬ 
trict of Columbia. 

123 Motion for Leave to Give Bond, etc. 


Filed Aug. 4, 1928. 


#####*# 

I 

Comes now the defendant National Cafes,j Incorporated, 
by its attorneys, and moves the Court to permit the prem¬ 
ises involved in this cause to be occupied and used, upon 
the giving by said defendant of a bond, with surety to be 
approved by the Court, and in such penal bnd liquidated 
sum as the Court shall fix, payable to the United States, 
conditioned that intoxicating liquor will notj thereafter be 
manufactured, sold, bartered, kept or otherwise disposed 
of therein or thereon, and that it will payi all fines and 

costs and damages that may be assessed foi^ any violation 

* | * 

upon said property of Title II of the National Prohibition 
Act. 

SIMON, KOENIGSBERGERj YOUNG & 
BREZ, 

LAWRENCE KOENIGSBERjGER, 
Attorneys for Defendant National Cafes, Inc. 

124 Order Denying Leave to File Boyd. 


Filed Aug. 4, 1928. 

i 

* * * * * #1 * 

i 

This cause came on to be heard upon the motion filed 
herein by the defendant, National Nafes Incorporated, for 
leave to give a bond under Section 22 of the [National Pro¬ 
hibition Act and upon consideration it is this 4th day of 
August, A. D. 1928, 


i 
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Ordered, adjudged and decreed that the said motion be 
and the same is hereby denied and overruled. 

i ' CHARLES S. HATFIELD, 

Judge of the United States Court of 
Customs Appeals , Acting Justice 
, of the Supreme Court of the Dis¬ 
trict of Columbia. 

No objection as to form. 

KOENIGSBERGER. 

Memorandum. 

August 10, 1928.—Undertakings on appeal of Meyer 
Davis and National Cafes Inc. approved and filed. 

125 Designation of Record. 

Filed Aug. 18, 1928. 

#•#•*## 

The Clerk of the Court will kindly prepare Transcript of 
Record on Appeal in the above-entitled cause, and will in¬ 
clude therein the following: 

1. Bill of Complaint and Exhibits. 

2. Order for Injunction pendente lite. 

3. Amendment to Bill of Complaint. 

4. Answer of defendant National Cafes, Inc. 

5. Amendment to Answer. 

6. Stipulation as to Answer of defendant Meyer Davis. 

7. Motion for jury trial. 

8. Order overruling motion for jury trial. 

9. Answer of defendant Howe Totten. 

10. Opinion. 

11. Order denying application to dismiss as to defendant 
Mever Davis. 

12. Final decree; appeal noted, &c. 

13. Motion of defendant National Cafes, Incorporated, 
for leave to give bond under Section 22 of National Prohibi¬ 
tion Act. 

14. Order overruling motion for leave to give bond. 

15. Memorandum: Cost bonds on appeal approved and 
filed. 
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16. Assignment of Errors. 

126 17. Memorandum: Statement of Evidence filed, 

submitted and settled. 

18. This designation. 

SIMON, KOENIGSBERGER, YOUNG & 
BREZ, 

LAWRENCE KOENIGSBERGER, 
Attorneys for Defendants National 
Cafes , Incorporatedl, and Meyer Davis. 


i 

Service of a copy of the foregoing Designation acknowl¬ 
edged this — day of August, 1928. 

HAROLD W. ORCUTT, 

Asst. U. S. Attorney , 
Attorney fof Plaintiff. 

i 

Memorandum. 

September 18, 1928.—Statement of Evidence (in dupli¬ 
cate) filed. 
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Assignment of Errors of National Cafes , 
Incorporated, & Meyer Davis. 


Filed Nov. 7, 1928. 

• •#*#* 




Come now the defendants National Cafes, Ibcorporated, 
and Meyer Davis, and assign the following j errors com¬ 
mitted by the Court: 

1. The Court erred in overruling said defendants’ mo¬ 
tion for jury trial. 

2. The Court erred in denying the application of de¬ 
fendant Meyer Davis to have the cause dismissed as to 
him. 

3. The Court erred in entering the Final Decree herein. 

4. The Court erred in holding by its said Decree that the 
said Davis is and was, at the times mentioned in the 
Amended Bill of Complaint herein, lessee, tenant and oc¬ 
cupant of the premises known as “Le Paradis Cafe.” 

5. The Court erred in making a decree covering the en¬ 
tire third floor of premises numbered 1 Thomas Circle, 
Northwest. 

6. The Court erred in ordering and decreeing that no in- 
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toxicating liquor shall be manufactured, sold, kept, stored 
or bartered or be permitted to be manufactured, sold, kept, 
stored or bartered in said premises. 

7. The Court erred in enjoining the keeping of intoxicat¬ 
ing liquor in said premises. 

8. The Court erred in directing the United States 
Marshal in and for the District of Columbia to lock and seal 
said premises and to cause the same to be so locked and 
sealed for the period of one year, and to post said premises 

with notices of said Decree. 

128 9. The Court erred in admitting testimony as to 

the statements of employees of the defendant Na¬ 
tional Cafes, Incorporated, as to the use of intoxicating 
liquor in the premises, as shown by the Statement of Evi¬ 
dence. 

10. The Court erred in admitting evidence as to the 
statement of a waiter in regard to the cause of the illness 
of one of the patrons of Le Paradis Cafe as shown by the 
Statement of Evidence. 

11. The Court erred in admitting testimony as to the 
statements of a waiter as to the presence of liquor bottles 
in said premises, as shown by the Statement of Evidence. 

12. The Court erred in admitting evidence of alleged 
occurrences since the date of the filing of the Bill of Com¬ 
plaint herein, as shown by the Statement of Evidence. 

13. The Court erred in admitting evidence as to prices 
charged for ginger ale in Le Paradis and in places other 
than Le Paradis Cafe, as shown by the Statement of Evi¬ 
dence. 

14. The Court erred in admitting evidence of the state¬ 
ment of a waiter in regard to the purpose of the patrons of 
Le Paradis in coming there, as shown by the Statement of 
Evidence. 

15. The Court erred in holding that the evidence given on 
behalf of the plaintiff was relevant and material and tended 
to show a state of facts entitling the plaintiff to the relief 
praved for in its Bill of Complaint herein. 

SIMON, KOENIGSBERGER, YOUNG & 
BREZ, 

LAWRENCE KOENIGSBERGER, 
Attorneys for Defendants National 
Cafes, Incorporated, and Meyer Davis . 
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129 Service of the foregoing Assignment of Errors 
and receipt of copy thereof acknowledged this 7th 
dav of November, 1928. | 

HAROLD W. ORCUTT, 

Attorney for \Plaintiff . 

i 

I 

Memoranda. 


November 10, 1928.—Order extending time tp file record 
in Court of Appeals until and including December 24, 1928. 

November 26, 1928.—Statement of Evidence submitted. 

7 # I 

December 15, 1928.—Order extending time tp file record 
in Court of Appeals until and including January 24, 1929. 

January 18, 1929.—Order extending time tp file record 
in Court of Appeals until and including February 23, 1929. 

February 18, 1929.—Statement of Evidence signed (in 
duplicate). 

February 20, 1929.—Statement of Evidence! filed. 


130 Supreme Court of the District of Columbia. 

i 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the forpgoing pages 
numbered from 1 to 129, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made !part of this 
transcript, in cause No. 46765 in Equity, wherein United 
States of America is Plaintiff and National jCafes Incor¬ 
porated, a body corporate, et al. are defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 20th day of February, 1929.! 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


i 

I 

i 


j 

i 
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131 In the Supreme Court of the District of Columbia, 

Holding an Equity Term. 

Equity. No. 46765. 

United States of America, Plaintiff, 


vs. 

National Cafes, Incorporated, et al., Defendants. 

Statement of Evidence . 

Submitted this 26tli day of November, 1928. 

CHARLES S. HATFIELD, 

Justice. 

The above-entitled cause came on for trial on the 23rd 
dav of Januarv, 1928 before Honorable Charles S. Hatfield. 

Harold W. Orcutt, Esq., appeared on behalf of the plain¬ 
tiff; Messrs. Morris Simon and Lawrence Koenigsberger of 
tlie firm of Simon Koenigsberger, Young and Brez, ap¬ 
peared on behalf of, the defendants National Cafes, Incor¬ 
porated, and Meyer Davis; and Crandall Mackey, Esq., ap¬ 
peared on behalf of the defendant Howe Totten. 

Before trial the defendant Howe Totten moved the Court 
to dismiss the bill against him upon the alleged ground that 
he was not a necessary party thereto, which motion was duly 
overruled lrv the Court; and thereafter the said defendant 
Howe Totten duly applied to the Court of Appeals for the 
allowance of a special appeal from the said order overruling 
said motion and thereafter the Court of Appeals denied said 
application. 

And thereupon the following proceedings were had, evi¬ 
dence offered and received, rulings made by the Court, and 
exceptions taken by the defendants and noted by the Court: 

Opening statements were made by counsel for the respec¬ 
tive parties. 

And thereupon the defendants, National Cafes, Incor¬ 
porated, and Meyer Davis renewed their previous motion 
for a jury trial, and moved that issues be framed out of 
chancery, to be tried by a jury which motion also was over¬ 
ruled by the Court and exception noted. 
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132 And thereupon the following witness testified on 

behalf of the plaintiff in substance as follows: 

i 

j 

Hazel K. Mansfield. 


Direct examination: 


i live at 732 Somerset Street, Northwest; I aim now and 
for twenty months have been a police woman, Metropolitan 
Police Deparment, and was such in December, 1926; Le 
Paradis Cafe is on the third floor of No. 1 Thomas Circle; 
I first went there on December 15, 1926 with policewoman 
Whitney, and Prohibition Agents Daniel Lyons and Stott, 
arriving about 10:15 or 10:30 in the evening and remaining 
until about 1:30; we were seated by a waiter alt a table on 

i 

the north end of the dance floor; after we became seated 
there we saw one man sitting alone, to the orchestra’s left; 
he had a bottle which was flat and shaped like a whiskey 
bottle in his lap, which contained a colored liquid. The man 
continually, in the presence of the waiter, pourell the colored 
liquid from his bottle into his glass of ginger alej and cracked 
ice which had been served to him by a waitejr; he drank 
frequently during the evening, and was intoxicated when he 
left the premises some time after midnight, which you could 


notice by his manner of going out, staggering slightly. He 
left the bottle lving on the seat at the table. I did not see 
a label on it. I am familiar with the appearance of whiskey 
bottles; this gentleman drank from this glass jafter he had 
poured the contents of this bottle into it; when I first saw 
him he was apparently sober; in my opinion hie was intoxi¬ 
cated because when he arose from his table lie had to sup¬ 
port himself on the table, and as he walked opt across the 
dance floor, you could notice that he was quitd unsteady on 
his feet. About 31 o’clock that evening I noticed a party of 
five elderly men and five very young girls conic in, who, as 
far as I recall, were all sober when they came jin; they were 
served by the waiter, with cracked ice, ginger ale, White 
Pock and an iced tea spoon; they had something—I could 
not see what it was, but they would hold a glass beside them, 
and pour something into a glass from a recbptacle which 
they were holding under the table, and which jl did not see; 
the ginger ale served at Lc Paradis is Canajda Pale Dry; 
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this liquid in their glasses was a deeper amber than the 
Canada Pale Dry Ginger Ale; they drank this mixture and 
they all became intoxicated; they left something after one 
the next m,o ruing; I made the statement that they be- 
133 came intoxicated because they were very quiet and 
reserved when they came in, and as the evening wore 
on tliev became boisterous, the men becoming verv affec- 
tinnate, and loving the girls: I do not recall seeing them 
leave, but I saw them a few minutes before. 

I saw another party of five men and five women, who were 
pouring liquid from a bottle labeled gin into glasses on their 
table; it was a tall square-shaped gin bottle containing a 
colorless liquid; I am familiar with gin bottles; they mixed 
the contents of the bottle with ginger ale and cracked ice, 
which had been served by the waiter, and drank it; and 
after such pouring they placed the bottle on the floor by 
the side of one of the men: as tliev were drinking this mix- 
lure, I saw the man that I learned to be William, the head 
waiter, standing }\t that table and talking with one of the 
men of this party while they were pouring the liquid into 
the glasses: there was also one waiter present at that table, 
who was serving cracked ice. 

I saw one man in a party of four, who had four empty 
glasses on his table, and something in his hand that was 
flat, shaped like a whiskey bottle, wrapped in a table 
napkin: he left the glasses on his table, picked up this parcel 
and poured therefrom a colored liquid into the glasses which 
contained cracked ice and ginger ale, and he and the other 
members of his party drank it: after he had poured the 
contents of this parcel into the glasses it became a golden 
brown, darker than Canada Dry Ginger Ale is; at the time 
of this occurrence the waiters were around the tables all the 
time; but I do not remember seeing any waiters just at 
that table at that time; during my stay on this occasion, 
the waiters, as a rule, were busy bringing cracked ice, gin¬ 
ger ale. White Rock and iced tea spoons to the patrons of 
the cafe; I saw no regular dinners served during that eve¬ 
ning; the most T saw served in the line of food was an oc¬ 
casional salad, and I believe a rarebit, and sandwiches: 
very many tables had no food on them; the proportion of 
tables which I observed were using ginger ale and the other 
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implements which I have just described, \yith no food, 
would vary according to the hour of the night, but as a 
rule I should say about 10 per cent were served with noth¬ 
ing but ginger ale and cracked ice. 

134 Mr. Stott and 1 were dancing on thp dance floor; 

just as the dance ceased we started baclj to our table; 
we noticed Mr. Lvons and our waiter striking matches at 
the table; I have no idea which waiter it was,land don’t re¬ 
call the number; I know lie was the waiter because he was 
a man that had served us with cracked ice, ginger ale and 
sandwiches; lie was dressed in the usual black that the 
waiters wear; as far as T recall, he wore a jtuxedo, but I 
cannot further describe his clothing. While the waiter was 
present, I asked Mr. Lyons for what lie was looking, and he 
said that he had lost the cork from his whiskey bottle; Mr. 
Lyons had a whiskey bottle containing colored tea with him 
that night ;they were unable to find the cork under the table; 
the waiter left our table and returned in aj few minutes 
with another cork, which he gave to Mr. Lyon?; twice in my 
presence Mr.Stott poured some of the tea fronji our whiskey 
bottle into glasses containing ginger ale, in tike presence of 
our waiter, which mixture we drank in his presence, without 
objection on his part: the whiskey bottle we had on that oc¬ 
casion was not labeled. 

I do not recall anv other things that I saw! on this occa- 

i 

sion. 

I next went to Le Paradis Cafe on Decenjber 16th, ar¬ 
riving about 10:45 P. M., and remaining until 2:15 A. M., ac¬ 
companied by Policewoman Whitney, and Prohibition 
agents Lyons and Mr. Harry X. Douthitt; a man, I believe 
thev call the chief usher, seated us at the first table on the 
balcony, just west of the steps as you step u|p on the bal¬ 
cony; I think there were about two hundred ghosts; we took 
a pint flat whiskey bottle of tea with us, which! was conspic¬ 
uously labeled Pikesvillc Whiskey; it was a big label almost 
covering one side of the bottle, and the tea was a very dark 
color; as soon as we were seated ginger ale and cracked ice 
were served to us by a waiter No. 13; he looked like a 
Greek, a heavy set man with dark curlv hair; I remember 
him distinctly; he was dressed just the same as the waiter 
about whom I previously testified; the waiter (was standing 
there; Mr. Douthitt took the bottle of colored!tea from his 
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pocket, proceeded to pour some into a glass, and he turned 
to the waiter and said, “Is it all right to drink this liquor, 
if we bring it ourselves?” 

The Witness: The waiter said. “Yes, that is all right, but 
keep it under the table.” Mr. Douthitt said, “Is 
135 that the policy of the house?” 

The latter answer was objected to by the defendants 
upon the ground that it was hearsay and that the declara¬ 
tion of the waiter as to the policy of the house is not admis¬ 
sible. 

The objection was overruled, and each of the defendants 
noted an exception. 

The waiter said “Yes, sir.” 

Mr. Douthitt poured the colored liquid into our glasses, 
and he mixed it with ginger ale, with an iced tea spoon, and 
cracked ice; Mr. Douthitt said to this same waiter, “Who 
should I see about arranging a party here for ten or twelve 
persons?” The waiter said, “You will have to see Mr. 
William as he is the manager on this floor.” Mr. Douthitt 
said, “Will you tell him to please come over here?” The 
man whom we knew as Mr. William then came to the table 
where we were sitting; Mr. Douthitt said, “How much time 
would 1 have to let you have to arrange a party for me for 
ten or twelve persons some night ?” William said, ’’Call me 
about 2 o'clock in the afternoon, and I can easily arrange it 
for you.” Mr. Douthitt then said, “It will be all right if I 
bring my own liquor, won’t it ?” Mr. William then hit him 
on the back and said “Oh, yes; that will be all right.” 
Then William wrote something on a paper napkin which he 
gave to Mr. Douthitt; that is all the conversation that took 
place with William, the head waiter. We asked to be moved 
from the balcony to the dance floor, and they did that, and 
then we were assigned to a different waiter; as I recall, we 
had waiter Xo. 7 after that. 

At this point a plan of the cafe was offered and received 
in evidence as “Exhibit A.” 

At the table next to our new table there were two girls, 
about 17 or 18, and two boys, 19 to 21, who had, under their 
table, a tall brown bottle, labeled “Canadian Club”; and 
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ginger ale bottles and cracked ice, which was served by one 
of the waiters; frequently this x>arty were pouring this 
colored liquid from this bottle into their glasses on top of 
the table, mixing it with ginger ale and cracked ice and 
drinking it; when I first saw this party they were sober; we 
saw both boys and girls drink this; the two bj>ys became 
very intoxicated, one of them was standing up when the 
entertainers were singing, and he was yelling \fery vulgar 
remarks at the girl who was dancing as an entertainer; he 
then went to the orchestra, staggering and got in an argu- 
men with one of the players, and tried to take liis!instrument 
from him; the man who we knew as V^illiam, the 
136 head waiter, went over to him, brought; him back, 
staggering and put him back at his own, table; this 
William was the same man whom I heard Doufhitt talk to 
about bringing a party of 12; on one occasion| this young 
man and his male companion started toward the cigar 
counter; they were both staggering, and this young man, 
who wore a yellow calendula in his coat, was Very drunk, 
and very disorderly going out to the cigar counter; he was 
standing about five feet away from our table when I heard 
his profane language without difficulty; as he was going to 
this cigar counter, I had no difficulty in hearing liis language 
all the way over; William was then standing by his desk 
and there were waiters standing all around that section of 
the room; this man was absolutely drunk. 

I saw, near one o’clock, an Army captain com|e over from 
the north end of the room to the table where) these four 
young people were sitting and he was then druiik; the man 
with the yellow flower picked up the bottle labeled “Cana¬ 
dian Club,” which was sitting beside his chair, poured some 
of its contents into a glass and gave it to the!Army man, 
who drank it, stayed there a few minutes, and went back to 
the north end of the dance floor. 

I saw a party of three men and two women, who were 
drinking a colored liquid from a bottle labeled* “Old Crow 
Whiskey,” which they poured into glasses on the table, 
mixed it with ginger ale and cracked ice served by a waiter; 
there was a waiter standing very near them while they were 
doing this; this was quite late in the evening!; two of the 
men and the two women became intoxicated. 
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Q. Well, while they were intoxicated, did you see whether 
or not any of the waiters were present? A. There was a 
waiter there. 

I also saw an elderly man and an elderly woman come in 
about eleven o’clock; they were seated at the edge of the 
dance floor, and tliev were served bv a waiter with two 
bottles of Canada Pale Dry Ginger Ale; the man had a 
large silver flask which he took from his pocket and he 
poured some of the contents into his and his companion’s 
glasses; they mixed it with ginger ale and cracked ice, and 
stirred it with an iced tea spoon and both of them 
137 drank it. 

A younger man and woman were pouring the 
brownish contents of a flask into two glasses. 

The liquids which the party of five and the party of four, 
about which I have previously testified were using, were a 
different color from the ginger ale and made the ginger ale 
darker; the general color of these various liquids was that 
of whiskey, which I should describe as a reddish brown; I 
am familiar with the color of whiskey. 

While dancing 1 saw six different bottles under tables; 
some were the square shaped bottles such as contain gin; 
one was a flat whiskey bottle, and some were tall whiskey 
bottles, such as the Canadian Club bottle. 

I noticed about twenty-two intoxicated people in the cafe 
during the evening, of whom about fifteen were on the dance 
floor. 

On December 1 (5th the waiters were generally serving 
ginger ale and cracked ice; I saw only one table being 
served a full dinner; 1 would say that on both evenings ten 
per cent of the tables were served sandwiches or salads, 
and the other ninety per cent had nothing to eat; but had 
cracked ice, ginger ale, White Rock, and iced tea spoon and 
a glass of water; \ noticed whenever a waiter cleared a 
table, he always raised the table cover and looked under the 
table; I have seen the waiters reach down and pick up 
empty whiskey bottles from under the table, put them on the 
tray, cover them with a napkin and carry them out of the 
cafe. 

At this point counsel for the plaintiff conceded that there 
was no contention in this case that any of the defendants 
kept liquor of their own on the premises. 


I 
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On the 16th of December I saw them pick up two bottles 
from under the table and I saw them looking uncjer various 
other tables as they cleared them; on Decemberj 15th I saw 
waiters looking under the tables, but I saw no bottles flicked 
up on that occasion. 

I next went to Le Paradis on Saturday, Decetnber 18th; 
with policeman Whitney and prohibition agents Doutliitt 
and Lyons, arriving about 10:45 P. M., and remaining until 
about 2 a. m.; we had a table in the south end of the cafe; 
there were between 225 and 250 people therej; we were 
seated at a table by the chief usher; this evening there were 
many more young people there than on the previous even¬ 
ings; there seemed to be very many college boys and high- 
school girls, girls 17 to 21, and the boys possibly 19 
138 to 23; they were dancing and drinking ginger ale, 
with cracked ice and the contents of bottles and flasks 


which they had with them; on this occasion w(f saw three 
separate tables, all of which had flasks; the boys! were pour¬ 
ing the contents of their flasks into glasses, anil the whole 
party was drinking the contents; I did not see tjlie contents 
poured from these three flasks; I did not observ^ the condi¬ 
tion of any of the persons at those tables; oneiyoung man 
had a pint flat whiskey bottle in his hand, containing a red¬ 
dish brown whiskey-colored liquid, which he boured into 
four glasses containing cracked ice, on top of which he 
poured ginger ale served by the waiter, and they all drank 
this mixture and became verv intoxicated; this feame young 
man later in the evening was so intoxicated he stood up and 
held the whiskey bottle at arms length, while the entertain- 
ers were on the dance floor; and began throwing money on 
his table, and acting just generally drunk; h|i left there 
about one o’clock, quite intoxicated. 


I saw two men come into the Le Paradis, whoiwere seated 

7 i 

at a table just across from the cigar counter; jl knew they 
were prohibition agents; 1 was to watch the behavior of the 
waiters and the manager of the place at that time; as they 
came in I saw the manager, William, call the waiters to his 
desk and tell them something; they call William the head 


waiter but he is acting manager of that floor;! 1 then saw 


the waiters go around the cafe and say something to the 
patrons at the different tables; the chief ushej' came over 
to our table; I don’t know his name; when Mr. Louthitt saw 


i 
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him coming, he took the bottle of tea from his pocket, 
labeled Pikesville whiskey, and began to pour some into his 
glass; the chief usher said to him, “You had better be care¬ 
ful; the Management thinks those two men are prohibition 
agents”; Mr. Doutliitt then said, “All right,” and put the 
bottle back into his pocket; the two agents stayed there pos¬ 
sibly ten or fifteen minutes and then left; as soon as they 
had gone, the chief usher came back to our table and said, 
“They have gone now; it is all right”; during the time that 
those two agents were there, people frequently turned 
around and looked toward them; the place became much 
quieter while these agents were there, and during this time 
I saw no bottles whatsoever displayed on the tables; and 
after they left the people again became noisy and boister¬ 


ous. 

About 12:30 1 counted thirtv-six notieeablv intoxicated 

• • 

persons on the dance floor: and also a party of eight who 
were not dancing, and who were sitting back of us who were 
decidedly drunk; talking loud and swearing. 

139 I next went to Le Paradis on the night of January 
4,1927 with Mr. Melvin Craig of the prohibition unit, 
policewoman ‘Whitney, and Mr. Doutliitt, arriving about 10 
o’clock and remaining until about 1:15 a. m.; at about 12 
o’clock we were joined by officer Mansfield, my husband; we 
were seated in the north end of the building, and we were 
served with ginger ale, cracked ice, and sandwiches bv a 
waiter; at a table next to ours there were six persons about 
25 years of age, three men and three women, who had a 
large long bottle, labeled Canadian Club, from which they 
were pouring into glasses with ginger ale and cracked ice, 
and drinking the mixture; when we arrived there tliev were 
all sober; about one o’clock they left, and as one of the men 
stood up to go he was noticeably drunk; he could not bal¬ 
ance himself, stumbled, grabbed his table cloth, and upset 
all the bottles on the table. 


There was a large brown whisker bottle under a table 
directly across the dance Moor from ours, which they picked 
up and they poured the contents into their glasses, which 
contained cracked ice and ginger ale, furnished by the 
waiters, and drank it. 

Next to the table 1 have just described there were three 
men and two women; some of the party were dancing, and 
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there was ail elderly man there, who seemed; to be intoxi¬ 
cated and who was pouring a reddish brown liquid from a 
flask into glasses, and as 1 recall there were live glasses on 
the table; on this table there were also two |flasks, one, a 
pint flask, lying flat on the table, and the otliler a half-pint 
flask propped up against the sugar bowl. 

While dancing 1 observed ten different bottlles under dif¬ 


ferent tables at which guests had been sitting ;|some of them 
were gin bottles, some were the large whiskey bottles, and 
some were flat whiskey bottles; on this occasion the patrons 
of the place were being served with mostly ginger ale and 
cracked ice, in general as on the previous; evening. I 
noticed at three other tables flat pint whiskey jbottles which 
contained reddish brown liquid, the color of wjhiskey, which 
was being poured into glasses furnished by the waiter. 

In the southeast corner of the dance flooii I saw three 


men sitting at a table, containing three glasses'^ some ginger 
ale, White Rock and cracked ice; one man wajs on the east 
side, with his back to the wall, another on the north end 
and the other at the south end; to the right of|the man who 
was sitting at the north end of the table therd was a bottle 
labeled High and Dry Gin; two men and Mrj. Davis were 
sitting there talking. j 

Thereupon the witness identified tljie defendant 
140 Davis who was in the court room as oije of the men 
that she saw sitting at that table. 


My husband and 1 were dancing in that part j of the room; 
I saw Mr. Davis get up and walk over toward the orchestra; 
I then saw the man who was sitting at the norjtli end of the 
table reach down and pick up the bottle which was labeled 
High and Dry Gin, and pour some of the contents into a 
glass; when we returned to our table, I saw the men at that 
table consuming the liquid which was in the glasses. 

At a table next to the one at which Mr. Davit was seated, 
was a party of about four or five people, an lelderly man, 
slightly intoxicated, was sitting there alone; l|ie was pour¬ 
ing a colored liquid from a large silver flask intj} the various 
glasses of ginger ale and cracked ice, and he jtlien put the 
flask flat on the table; propped against a sugar bowl was a 
small half-pint silver flask; Mr. Davis was facifig that table 
and was about four or five feet away. 

4926a 
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I next went to Le Paradis January Stli, 1927, just after 
midnight with policewoman Agnes Ferrill and Mr. Douthitt 
and officer Mansfield, and were seated on the south end of 
the dance floor; a party of two men and one girl, the latter 
about 21 rears old, had a bottle labeled “High and Drv 
Gin”; the two men were obviously trying to get the girl 
intoxicated; while one of them was dancing with her. the 
other would pour the contents of this bottle into her glass; 
a little after one o’clock the girl was noticeably intoxicated; 
she could not stand up, and they were practically carrying 
her around the dance floor; when she went to leave there 
were two of them helping her out; I did not observe any 
waiters or agents of Le Paradis management present while 
this pouring was going on, or as these two men led this 
young lady out; as she left she passed by within six or 
seven feet of the manager’s desk. 

A man and a woman seated on the balcony had a pint 
whiskey bottle under their table, which contained a dark 
whiskey-colored liquid; they frequently picked up this bot¬ 
tle, poured the contents into their glasses, mixed them with 
ginger ale and drank them; when they left they left the 
bottle lying on the seat; T did not make any observation as 
to the whereabouts of the waiters with reference to that 
incident. 

A party of four on the balcony had a large square bottle, 
the shape of a gin bottle, and containing a colorless liquid, 
which the girl ini the party, who was about 20, frequently 
poured into glasses for herself and her companions. 

A party of three men, seated near the manager’s 
141 desk, poured the contents of a silver flask into 
glasses. 

A party of six persons on the balcony poured the contents 
of a square gin bottle which they picked up from under their 
table, into their glasses, and then put the bottle down beside 
the chair by the table; there was a waiter standing by that 
table for quite a while: on this date 1 saw two other women 
and two men who were intoxicated, they were a party of 
four. 

I next went to Le Paradis on the night of January 15, 
1927, arriving about 10:30 p. m., with policewoman Whitney, 
Mr. Douthitt and Mr. Lyons, and remained there until about 
1:45 a. m.; we were seated at a small table in the north end 
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of the hall; at the table next to us there w^re two girls 
under 21, and two men, about 22; soon after we arrived one 
of the girls slid under the table out of her chjair; the men 
picked her up, put her back in her chair, and to|ld the waiter 
who was standing at the table to bring them something; the 
waiter returned and gave the girl a drink of cojlorless liquid 
out of a glass; she revived in a few minutes jjuid sat up in 
her chair; the men, as soon as she was able to walk, took 
her out of the dance hall; the girl’s face was fiijshed and her 
speech was most unintelligible; she had practically no con¬ 
trol of her limbs, and could not walk; they dlmost had to 
drag her out of the place; she did not even appear to be 
conscious of what she was doing: in my opinion she was 
drunk; after this lady was taken out, we saw ai brown bottle 
labeled Kye Whiskey, on the chair next to thje wall at her 
table; at our request we were moved to that hible, and then 
we had the same waiter that they had, numbed 13; I asked 
this waiter if the girl was ill, and he said “Ohj no; Just too 
much rye and too much heat in here. The rye has a kick 
to it. I know. I had some of it.” j 

Thereupon counsel for the defendants objected to the 
foregoing evidence about the statement of the waiter upon 
the ground that this was hearsay and called for expert 
opinion; but the Court overruled said objection and admit¬ 
ted the testimony on the theory that the man >jvho made the 
statement was a waiter and an agent of the defendant, to 
which all of the defendants noted an except iorj. 

• i 

As this waiter cleared off the table lie took the bottle out 
that was left in the chair. The waiters have what appears 
to be a nickel badge on their coats, with a dumber on it 
which the}’ wear on their breast; I would descnbe his dress 
as a tuxedo, as other waiters in the cafq. 

142 This same waiter was standing at oub table, and I 
remarked to him “You must have quiteja quantity of 
liquor bottles to take out of this place after you clean up at 
night;” he said “After a big night we have as many as two 
barrels of liquor bottles from here.” 

I jokingly said “Why don’t you collect tfiem and sell 
them?”; he said “Oh, thev are taken care of, don’t worrv.” 

The evidence of the conversation with the waiter was ob¬ 
jected to on behalf of the defendants upon the ground that 


i 
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it was hearsay but the objection was overruled and excep¬ 
tion noted. 


An elderly man about 55 or (i(J rears old was seated with 
* • 

a very young girl apparently about 17 or 18: lie had what 
seemed to be a pint silver flask which he would take from 
his pocket and pour the contents, which was a colored liquid, 
into his and his companion’s glasses; they would mix the 
same with cracked ice and ginger ale, stir it with an iced tea 
spoon, and drink it. 

A party of four had a large silver flask, the contents of 
which they would pour into their glasses, mix them with 
ginger ale, and drink them. 

That night we noticed between 40 and 50 intoxicated peo¬ 
ple on the dance floor; I judged them to be intoxicated from 
their actions—the fact that lots of the girls were being held 
up by the girls’ partners, and some of the men being held 
up by the girls they were dancing with: they were trying to 
dance, but thev did not succeed very well, and thev were 
bumping into everyone; they were boisterous, and occasion¬ 
ally vou would hear a man, and sometimes a woman sw^ear 

on the floor; their faces were flushed; vou could tell bv the 

7 • • 

practical stare in their eyes that they were intoxicated; the 
girls’ appearances were quite disheveled; their enunciation 
was not clear. 


On the occasion of January 15, 1927, I detected the odor 
of alcoholic liquors as I entered; I know the odor of alcohol 
when I detect it; I also detected such odor on one other oc¬ 
casion, December 18; on the other days I do not recall hav¬ 
ing noticed it; I do not recall anything else on January 15; 
at the majority of the tables they were drinking ginger ale 
mixed with a liquid that they carried themselves, and 
cracked ice; I don’t recall anything else on that evening; I 
have not been to Le Paradis since. 


Cross-examination. 

On behalf of the defendant Totten: 

143 I had previous experience with all kinds of liquor 
bottles and the contents of such bottles before I went 
on the police force and since I have been on the police force. 
In all these visits to Le Paradis we did not get the names 
of any of the waiters; we got the name of the head waiter, 
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which was William, and I think the one that tljiey call the 
chief usher, whose name was Robert; 1 should sav there 
were 20 waiters there on those* visits; T never got the num- 
l)ers of any except 13 and 7; when 1 was with the| prohibit ion 
men I never hoard them try to get the names of the waiters; 
I do not know whether Mr. Lyons dropped thje cork pur¬ 
posely; lie told the waiter it was liquor; the Waiters were 
all dressed in Tuxedos, so far as I know; William, the head 
waiter, as I recall, was dressed slightly different from the 
waiters, but I do not know just how. I do not Recall which 
waiter served us on December 15tli; as near ^s I can de¬ 
scribe Waiter No. 13 he looks like a Greek, with curly hair 
and a rather heavy set man, about 5 feet 10 inches. 

I can not swear that all the 22 persons who ! testified were 
intoxicated, were sober when they came in;! it was not 
necessary to clear the tables to find the bottles; you could 
look under the tables; the people at the tables would not 
hide what is under there from ordinary observation; 1 did 
not observe the waiters looking under the tables on the 
15th; I just do not recall whether 1 observed thjem or not. 

It was thereupon conceded by the plaintiff thjit no arrests 
were made on any of these occasions, and fluid, so far as 
counsel for the plaintiff knows, no warrants oi* other proc¬ 
esses of law have been asked for or given with a view of 
prosecuting these persons, guests, waiters, the| corporation, 
or anv of the defendants. 

V 

We were ordered to work under cover and tcj make no ar¬ 
rests; the manager was there when this girl, Whom the two 
men were trying to get intoxicated, went down! the elevator 
intoxicated; my testimony on direct examination was meant 
to be that I observed waiters there, but 1 (lo not know 
whether they observed her or not; I did not! observe any 
of them observing her. 1 do not know whether anybody 
there saw this young lady leaving the building. 


On behalf of the defendants National COfes, Incorpo¬ 
rated, and Meyer Davis: 


I do not recall the number of the waiter who seated us on 
December 15th nor any description of him; the dance floor 
is about 40 feet long and 20 feet wide; I aib no judge of 
distance. i 


i 
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At this point it was agreed to mark the tables on the plan 
of the cafe, previously identified, so that the various 
144 tables on there would indicate the approximate posi¬ 
tion of the tables in the cafe. 

We were sent there to ascertain whether or not the man- 

i 

agement had knowledge of the fact that the prohibition laws 
were being broken there and I knew it was going to be es¬ 
sential for me at some time probably to testify. 

On December 15tli, we were seated near table 40, as indi¬ 
cated on the plan, which was possibly ten or twelve feet 
from the dance floor: there was one table between us and the 
dance floor; the tables were not directly back of each other 
as they are on the plan: the gentleman seated at a table by 
himself, about whom I have testified, was near table 2S; 
he had a clear, pint whiskey bottle, the contents of which 
were a brownish color, the color of whiskey; when this man 
left, the bottle was lying on the seat; neither I nor any mem¬ 
ber of my party went and got it; that table was, I suppose, 
30 feet from our table, clear across the dance floor; on this 
night I danced possibly four times between 10:15 and 1:15, 
sometimes with Mr. Lyon and sometimes with Mr. Stott; 1 
saw this man drink two or three times during the whole eve¬ 
ning; I saw him talking to a waiter who was standing near- 
bv, at some time during the evening before lie left: 1 did not 
notice any unusual appearance of this man when he was 
talking to the waiter; I did not keep the same seat all of 
this evening, we would sometimes change after dancing; 
that was the only table we had during the evening; I think 
I was facing the scenery on the extreme north end; my hus¬ 
band has a tuxedo and 1 think Mr. Lyons and Mr. Stott had 
one on that evening; the men in the party that 1 referred to 
as five elderly men and five very young girls, were, l should 
say, from 45 to 50 and the girls 17 up to possibly 20; they 
were seated next to the dance floor near table 25, at the table 

next and west of mv table and about 7 or S feet a wav from 

» • 

it; I saw one of these men at that table pouring a colored 
liquid into their glasses: he was sitting on the right side of 
the table facing the dance floor; I was sitting facing his 
table; he was not pouring it up on the table, but right to his 
side; I could see him putting a glass containing a colored 
liquid on the table after he poured it. 
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I have seen many intoxicated women, and I have made at 
least half a dozen arrests for drunkenness. 

The five men and five women whom 1 previously testified 
to as having had a drink, were all intoxicated. They 
145 mav have laid more than one drink, 1 o'nlv saw them 
have one drink. I was dancing part of! the time and 
the other times watching other tables and my whole atten- 

• * I 

lion was not given to that one table; I should ^ay about 150 
to 175 people were in Le Paradis that night; X did not ever 
see them serve any other kind of ginger ale ijn Le Paradis 
except Canada Dry; 1 have seen people in this restaurant 
order drinks in tall glasses that looked like! lemonade or 
orangeade; some ginger ales are golden brown in color. 

The man who 1 testified was pouring some liquid from 
something he had concealed in a table napkiji, was sitting 
toward the north end, near table # 4(5; his party was not, to 
my mind, intoxicated; William is about 5 feetjlO inches tall, 
slender, about forty years old, mostly bald headed, brown 
hair; he is the head usher as l knew him; I think the name 
of the head usher is Robert; be is slender, a fettle bit taller 
than William, and blond; 1 don’t think he wa^ bald; he had 

* i 

straight long hair; Robert, the head usher, jis the man I 
later testified had this conversation with Mr. | Douthitt, and 
William is the man that patted him on the shoulder. 

When we arrived at the cafe on Recembey 15th, I don't 
recall observing at that time whether anyone!was eating in 
there or not; when 1 made the observation tfeat there were 
90 % ot the tables that had no tood on them,; 1 was sitting 
and dancing; Mr. Stott, with whom 1 was dafecing, counted 
them as we went along, as we went a round j the tables; I 
figured the percentage at that time; this whs just a little 
after midnight. 

On the lfitli we checked up how many people were eating 
about 11:15 p. m.: I could see people walking across the 
floor, but did not see any of them staggering |or intoxicated 
while so walking; I saw thirteen people that! I knew to be 
intoxicated; by intoxication I mean a persoij who has had 
liquor to drink, and it has made him unsteady j in his actions, 
changes his personal appearance, has made }iim do things 
he would not have done otherwise; these men j that were lov¬ 
able to these girls didn’t do that when they firkt came in, but 
only after they had been drinking; I did not try to give the 


120 


NATIONAL CAFES, INC., VS. U. S. OF A. 


impression in my previous te alimony Hint these old men and 
these young girls were loving and kissing eacli other; by 
loving the men 1 mean sitting close to them with their arms 
around them, practically lying in their arms; I saw no one 
try to stop them; the waiters were standing there; 
146 1 don't know whether anyone saw them or not. 

On the night of the 15th there were about 150 
people there when 1 got there, and about 50 came in after¬ 
wards; on the night of the Kith there were about 150 people 
there and that crowd swelled to about 200; Robert, the head 
usher, seated us, I think, on December 18th; he seated us 
on the balcony at the table lettered “I”; that is the night 
that waiter it 13 waited on us. 

T i 


When I described the various incidents I did not describe 

them with anv idea as to the order in which I saw them. 

* 

William was in charge of the room on December 16, be¬ 
cause he came to our table when Mr. Douthitt wanted to 
make arrangements for a future party, and waiter irlo 
said William was in charge; we stayed on the balcony not 
over 15 or 20 minutes before we were moved to table #5, 
which was possibly 15 feet from the manager’s desk; at 
the time we were moved, there must have been 200 people 
there, and we then had waiter st 7, I think; he had brown 
hair and was slender and about 5 feet 10 inches tall. 

The party of four using a beverage out of flasks or bot¬ 
tles was seated in the vicinity of table #7, next to ours, 
or about six feet away; 1 did not see any food on their 
table, but I would not sav thev did not have anv food during 
the evening. The girls of the party were drinking, but I 
would not sav thev were intoxicated. 

The party of thre,e men and two girls with the Old Crow 
bottle were on the balcony near table “S”; I saw that label 
Old Crow Whiskey when the bottle was on top of their 
table and I was at my table; you can see Old Crow on the 
bottle distinctlv twentv feet awav; vou could see the color 
of its contents when they poured it out into the glasses on 
the table. 

The elder!v man and elderlv woman came in a little after 
eleven o'clock and were seated about table 8, close to our 
table. 

I believe on the night of December 16th I danced not more 
than two or three times. 
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On January 4, 1027, I did not, while I was {lancing, see 
anybody at the north end have any liquor on the table. 

On December 18th we were seated near taple 7; there 
were quite a few there when we left; one of the tables 
where I testified there were flasks was! about table 

i 

147 0; another one was at the north end which I saw 

while dancing; I don’t recall where the other one was; 
I danced once or twice that night; 1 only recall seeing the 
party next to us pour drinks once; the young man who I 
testified stood up and held the whiskey bottle at arm’s 
length was at about table 13, completely across the room 
from me; the two prohibition agents who can^e in on De¬ 
cember 18 sat at table 2 or 3, or in that section, about ten 
or fifteen feet from us, on the west side of thc| posts away 
from the dance floor and the general public;;most of the 
people were not in view of them; Lieutenant |Van Winkle 
had told me there were going to be two prohibition agents 
there, and that we were to observe the effect jthat the en¬ 
trance of these men would have upon the ijnanagement, 
waiters and guests; it was William who gathered the waiters 
in the space by the desk, but they did not all come up in 
one group; 1 don’t know whether they came in response to a 
call; they talked with William, and then the jvaiters went 
around to the various tables. I don’t know |exactly how 
manv were gathered around the head waiter at one time; 
after the conversation it took the time that| the waiters 
could go to the various tables before the entire boom became 

w t i 

extraordinarily quiet; 1 don't recall anyone jbeing drunk 
when they came in; the prohibition agents cpme in about 
12:30 and stayed approximately ten or fifteen minutes; 
the desk indicated on the plan is placed against the wall, 
and is about four feet high. 1 have seen the cjaptain stand 
there, but 1 don’t recall seeing him do anything else; I 
don’t recall seeing any chair in front of him; 1 don’t know 
that you could reach that desk if you put a chair there. 

On January 4th we arrived at 10:45 and lejt about 1:15 
* 1:30, and were seated near table 40; we had a view of 


or 


the dance floor clearly from that position; tlie^e tables had 
white table covers on them, hanging half wayjto the floor; 
the six people as to whom I testified were at table approxi¬ 
mately 23; they mixed the contents of theif bottle with 
ginger ale on top of their table, and consulted the con- 
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tents; when we first noticed they were sober; the 

table across the dance floor from ours which I testified to 
is about table 10; the table at which 1 testified I saw Mever 
Davis was about table 16; Mr. Davis was sitting near the 
southwest corner: lie was facing where we were, and this 
brown bottle which I have testified to was about forty-five 

V 

feet from the table at which Mr. Davis was sitting 
148 and about fifteen feet from the other table which I 
described; the man who poured the liquor while these 
other people danced was at table 17 next to Mr. Davis; this 
man was pouring into the five glasses while we were dancing 
in that part of the room; I saw him pour ginger ale and 
put cracked ice into these glasses; first the cracked ice and 
then the ginger ale; there was nothing in the glasses when 
he put the colored liquid into them; I just saw that that 
one time when we were dancing there; the liquid which he 
poured from the flask was a dark color, brownish, the color 
of whiskey; while the members of this party were ap¬ 
parently not intoxicated, the elderly man was; he was un¬ 
steady while he was trying to pour; I do not recall seeing 
any of the party .pick up the glasses and drink; T don't 
know whether that party L testified about where the man 
was drunk had used anv of that beverage; when I sat down 
my back was to the dance floor and T could not see whether 
thev drank it or not; Mr. Davis left the table and went 
across toward the orchestra, and during this time people 
were dancing, and while he was gone these men poured 
something into three glasses on the table, and Mr. Davis 
afterwards returned to the table. 

On January 8th we got there at about 12:10 in the morn- 

ing and left about 1:40 or 1 :4b a. m., and were seated near 

table 13 below the balconv; the girl I testified whom two 

men were trving to get drunk was at about table 9; she 

danced almost everv dance and between dances she sat at 

* 

a table drinking the contents from her glass; 1 did not 

notice that she was intoxicated when we got there; I tried 

to see whether she was: I recall her dancing two dances that 

I am sure of: she mav have danced more. 

* 

I only saw them pour on two different occasions while 
she was dancing; each time she was dancing one boy would 
pour something intp her glass; these boys appeared to be 
about 22 years old, and the girl about 20; the liquid they 
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poured was a colorless liquid from a white bbttle marked 
High and Dry Gin, which was beside the table, and I saw 
them pick it up. 

The men and women on the balcony about \Vhom I testi- 
tied were at table “P,” right next to my table; the party 
that left the bottle lying on the seat kept their Dottle on 
the seat beside them most ot‘ the time, and paift of the time 
under the seat; the party of four in the balcony was about 
where table “S” is; the girl frequently poured from her 
bottle and 1 saw them drinking; this girl was!sitting there 
with the bottle in her hands; most of the time I was 
14!) sitting on the wall seat, next to the balcony. Mv bus- 
band was sitting on the outside seat besjde me on the 
seat that runs around the wall. The balcony jwas possibly 
30 inches above the floor; 1 saw this lady pouring three or 
four times while 1 was sitting there. 

The three men I saw near the manager’s desk were sit¬ 
ting near table 5 or 6 and they poured the contents of a 
flask into glasses, mixed the contents with ganger ale and 
then drank the same; 1 did not notice that they were in¬ 
toxicated. 

The party of six persons was on the balcoijiy near table 
“II,” at which there were four; 1 think my hjisband called 
my attention to the bottle, which did not havjc a gin label 
on it, but it was shaped like a gin bottle aijid the liquid 
that was being poured from it was colorless; it was not 
wrapped in a napkin and was in plain open |iew; I don’t 
recall that that party got drunk; I can recall! five persons 
drunk that night. 

On January loth we were seated near the post at about 
table 4(> against the wall, and as I recall, we were seated by 
Robert, the man whom we refer to as the I chief usher; 
he was the blond, and he was on duty in that ejid of the hall 
that night; we again had waiter No. 13 after wej were seated; 
we had waiters in Le Paradis on our visits to the cafe other 
than Xo. 13 and Xo. 7, but 1 don't recall their numbers; 
waiter Xo. 7 as I recall was about 5 feet 10 inches; he had 

I * 

brown hair and was an American as far as ljknow; I feel 
sure that I could not identify any of the other waiters. 

The girl who slid out of her chair was sitting at a table 
next to us, about No. 45; she was not an epileptic; I never 
saw as many as two barrels of empty whiskey bottles or 
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bottles that looked as if they we:'* whiskey or gin bottles 
in that place. 

One party of four that I referred to was in the vicinity of 
tables 7, 1) or 11 : Mr. Lyons,was the only man in the party 
that could dance, Mr. Douthitt does not dance; the place 
was quite crowded that night; between 200 and 225 per¬ 
sons; there were approximately seventy-five couples on the 
dance floor; sometimes you saw both parties to the dance 
intoxicated and sometimes one of the pair was sober and 
the other intoxicated and T saw couples dancing where both 
the man and woman dancing together were intoxicated. In 
some instances only one of the dancing couple would be in¬ 
toxicated; as I recall, we smelled alcohol in the place on 

December 18th and Januarv 15th: I did not smell it 

•/ / 

150 just as I got jn the door but as we happened to get at 
a table where some person would be sitting; what I 
meant by my previous testimony in regard to the smell 
of alcohol was that when you go into the room and walk 
past the tables, you can notice the smell of alcohol; I did not 
mean to give the impression that the air was permeated 
with it. 


Robert F. Cornett. 


Direct examination: 

My name is Robert F. Cornett; I live at 2802 Twelfth 
Street, Northeast: I was a Prohibition Agent in December, 
1926, and have been such a little over three years; 1 went to 
Le Paradis Cafe on December 19th with Prohibition Agent 
T. E. Hartman, arriving at 12:40 A. M.; I went by direction 
of Deputy Prohibition Administrator Robert I). Ford; 
Agent Hartman and 1 arrived at Le Paradis Cafe a few min¬ 
utes before 12:50 A.|M. on December 19th; we took the ele¬ 
vator and inquired of the elevator boy where the manager, 
or whoever was in charge, could be found. He let us oil 
at the second floor and told us that he would get the man 
for us. We waited on the second floor for a few moments 
and a man came there and told us that he was in charge of 
the cafe; we told him who we were; he conducted us to the 
elevator and went in! the elevator with us to the third floor; 
as we arrived at the third floor, he conducted us to a table. 
He served us with a glass of lemonade at our request; we 
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stayed there for about twenty minutes, and thep. we told him 
we were going, and we left together; after we were seated, 
this man who told us he was in charge had somb conversation 
with waiters going to and fro, and spoke to sjome of them, 
and seemed to be busy about his duties there; t did not keep 
him under observation all the time. The waiters were going 
from table to table, and thev seemed to be bu'sy; he talked 
with them and stood by the entrance to the cafe; when we 
went out we told him that everything was all jright, and he 
invited us to come in again; we were seated hear table 3, 
and saw Agent Lyons around table 4 or 5. 

I 

i 

Cross-examination. 


On behalf of the defendants, National Cafes, In¬ 
corporated, and Meyer Davis: 


We got there slightly after 12:30 and left about 12:50; I 
saw all the people in the cafe; I would say they had 
151 a good crowd; some waiters with trays ipassed right 
by me, and were serving people at the tables; I could 
see the dance floor from time to time while I was in there 
and I looked at it and saw the people on the floor dancing. 


Theodore E. Hartman. 


Direct examination: 

My name is Theodore E. Hartman, and T live in Lyon 
Village, Virginia; I am employed by the Prohibition Unit, 
Washington, D. C., and have been so employe^ since Janu¬ 
ary 16,1924: I went to Le Paradis Cafe, No. 1 jThomas Cir¬ 
cle, with Pobert F. Cornett, Prohibition Agent, at twelve 
o’clock on the morning of December 19, 1926 ;i we went to 
the elevator and asked to see the party in charge; he took 
us to the second floor where we made our identity known 
to a man who said he was in charge, and told flim that we 
were sent there to visit the cafe; we then wentjto the third 
floor, which was the dining room and dance hall; this man 
seated us and he served us with lemonade at pur request; 
just at that entrance beside the cigar counter!was the lo¬ 
cation where the waiters would gather, and thijs same man 
stepped back and talked to the waiters, and jthe waiters 
went out into the crowd; then he left the table afnd went out 
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into tlie crowd; after this man talked to the waiters, they 
went out into the crowd, amongst the people, between the 
tables, and talked to the people. 

Cross-examination. 

On behalf of the defendants National Cafes, In¬ 
corporated, and Meyer Davis: 

I was told on the night of the 18th to go to the Le Paradis, 
make my identity known, go into the dance hall and dining 
room, and after a little while leave; when I arrived there 
I saw normal conditions, music and dancing, and people 
having a good time; the floor was crowded; quite a good 
many people were within my view, close by at the tables; 
most of* them had light food and ginger ale bottles and 
silver tea pots; the majority of the people dancing were 
full within my view and I could see practically all of the 
dance floor, except one corner; there was one dance on 
while I was there, and the people came passing by my vision 
right straight along while they were dancing; I do not mean 
that when I saw those waiters congregated around this man 
that took us up there that all the waiters in the place came 
up to him; as we sat down, 1 noticed there were approxi- 
matelv three or four waiters standing at that en- 
152 trance; those were the only three or four waiters I 
saw him talking to at that particular time, and then 
he went in and got us the lemonade himself; we got there 
at twenty minutes after twelve and remained until a quar¬ 
ter to one; he talked to the three or four waiters shortly 
after he served the lemonade. 

Cross-examination. 

On behalf of the defendant Howe Totten: 

I have narrated everything that I saw or heard with the 
exception that there was one couple on the dance floor that 
was intoxicated. 


William B. Mulhall. 

Direct examination: 

My name is William B. Mulhall; T am employed in the 
Federal Prohibition Unit, and have been so employed since 
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October 29, 1925; in the spring* of 1927 I was a prohibition 
agent; on April 8, 1927 at about 10:30 P. M., Prohibition 
Agent Thomas Andrew, two ladies and I entered Le Para¬ 
dis Cafe. i 

! 

Q. After having entered Le Paradis Cafe oh this occa- 

v CJ* j 

sion, will vou state to the Court what von observed therein? 

i 

The foregoing question was objected to on behalf of the 
defendants because it is an attempt to introduce evidence 
of facts occurring since the filing of the bill; ithat if the 
plaintiff wanted to bring in evidence of factfc occurring 
after the filing of the bill, it could and should hhve done so 
by means of a supplemental bill, thereby putting the de¬ 
fendants on notice of what thev had to contend with. 

i 

Mr. Orcutt: This evidence is offered only f|or the pur¬ 
pose of showing the continuance of the nuisance, 1 complained 
of. | 

The Court: The Court overrules the objection, and does 
so reluctantly, and only for the following reajson: 

This testimony will be admitted only as proof of the con¬ 
tinuing character of the nuisance alleged in the bill to have 
been maintained. It is admitted for no otljer purpose. 
Should the Government fail to establish the rpaterial alle¬ 
gations contained in the bill, bv evidence of the! acts therein 
complained of, the testimony now being admitted will not 
be considered by the Court. In other words, tljis testimony 
is not admitted for the purpose of establishing the alle¬ 
gations contained in the bill, nor will it be considered bv the 

O 7 j 

Court as proof thereof; for, as said by the Circuit 
153 Court of Appeals of the Third Circuit: in Murphy 
vs. United States, 16 Federal Reporter,! 595, at page 
596: ; 

“It would be absurd to admit evidence to j show that a 
nuisance not proved continues.” 

I want to say further that the only purposej in the world 
that this evidence could serve would be to ajid the Court 
in reaching a conclusion as to the extent and Treasure of the 
relief to be afforded bv it in its decree, in case the Govern- 

% j 

ment establishes the material allegations contained in the 
bill by evidence independent of this now being, 1 offered. 

You may proceed. 

Mr. Koenigsberger: We note an exception. ! 

i 

i 
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Tlie witness thereupon testified as follows: 

We were seated at about the second table south of the 
dance floor. We were there until about 1:15 A. M. of the 
following morning. There were two ladies and a gentleman 
directly north of me, and the gentleman had a silver flask 
from which he poured some white liquid into three glasses, 
into which he later poured liquid from a White Rock bot¬ 
tle. He later used his spoon and placed sugar in each of 
the three glasses. This occurred three times. The con¬ 
tents of those glasses were consumed bv the two ladies and 
gentleman. 

A gentleman, who was with a ladv directly to my left, 
had a flask from which he poured some colored liquid into 
two glasses, on two occasions; later ginger ale was poured 
into this liquid, and was drunk: there were two particular 
couples who, while dancing, were very much under the in¬ 
fluence of liquor. \ was attracted by their language, their 
demeanor, their conduct and appearance, and especially by 
a woman who was very much under the influence of liquor. 
T saw this woman at least three times come to the end of 
the dance floor, where T was seated. 

I saw Mr. Meyer Davis sitting in the cafe—I know him 
by sight, and T also confirmed this by speaking to the waiter. 
It was thereupon conceded that this was the defendant 
Davis. Mr. Davis was then sitting alone, directly south of 
the orchestra, and after a special dance he went over and 
was seated at a table with a lady and gentleman who had 
danced: with reference to the first two tables which I de¬ 
scribed in my testimony, Mr. Davis was within ten or fif¬ 
teen feet of either table, when he was sitting with 
154 that lady and gentleman who had this specialty 
dance: he was there a short while before I left and 
I think he was there when T left. I detected the odor of 
alcohol very prominently at the table nearest to the dance 
floor, and directly north of me, where the gentleman and 
two ladies were seated, while I was walking around during 
one of the intermissions, and at the time that he was pour¬ 
ing the contents from a flask into glasses; I know the odor 
of alcohol when I detect it. 
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Cross-examination. 

I 

On behalf of the defendants National Cafes, In¬ 
corporated, and Meyer Davis: j 

I was near table nine; the two ladies and gentleman I 
saw were at the table directiv north of me‘ close to the 

V 7 

dance floor near table 10; the other party \vias near table 
7 to the west; Mr. Davis at the time he was sitting with the 
lady and gentleman was a little west of table p. 


Cross-examination. 

i 

On behalf of the defendant Howe Totten; 

The man who I testified poured the white liquid three 
times into glasses, did so once after Mr. Davis had become 
seated as previously testified. 

Further cross-examination. 

On behalf of the defendants National Cafes, In- 

i 7 

corporated, and Meyer Davis: j 

Mr. Davis was ten or fifteen feet away; I| will not say 
that he saw it or detected the odor. j 

Thomas W. Andrew. 

Direct examination: 

My name is Thomas W. Andrew; I am employed by the 
Prohibition Unit as a Prohibition Agent, and jhave been so 
employed since March 17, 1927; on the nigh^; of April 8, 
1927, I went to Le Paradis Cafe with Mr. William B. Mul- 
hall, a prohibition agent, and two ladies. 

Q. Will you tell the Court now, on this occasion, what 
you saw at the Le Paradis Cafe, while you were there on 
this occasion? 

155 This evidence was offered by the plaintiff for the 

identical purpose that similar evidence by witness 
Mulhall was offered. 

The Court: There is an objection to that.j The Court 
rules as it did regarding the testimony of the jvitness, Mul- 

9—4926a 
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ball, that the testimony will be received for the purpose 
then stated by the Court; and each of the defendants is al¬ 
lowed an exception. You may proceed. 

The witness thereupon testified as follows: 

We were seated at a table just south of the dance floor, 
and about four feet from us there were two ladies and a 
man seated at another table. This man poured a colorless 
liquid which had the odor of gin into glasses to which he 
added sugar and water, and stirred the contents. The con¬ 
tents were consumed by the three occupants of the table. 
This occurred two or three times during the evening. About 
ten feet away Mr. Meyer Davis was sitting at his own table; 
I know Mr. Meyer Davis and at that time I probably had 
seen him twice before at Le Paradis; I have had him 
pointed out to me as Mr. Davis; lie was facing this table, 
and the headwaiter was in and around the table two or 
three times during the evening seating other guests. While 
I was dancing at the north end of the dance floor, approxi- 
matelv 5 feet from the orchestra, there was a voung ladv 
and voung man sitting there. This voung ladv took a 
drink from a glass containing a colorless liquid, and as she 
did so she made an uglv grimace and immediatelv after- 
wards took a sup from a glass of colored fruit punch which 
he had. On the table at that time there were two glasses 
containing some light amber colored liquid, and two bot¬ 
tles of ginger ale partially filled, and this glass of fruit 
punch. At still another table there were two couples who 
had four glasses containing a dark amber colored liquid on 
the table. 

At still another table there were six people, who had six 
glasses on the table containing a dark amber-colored liquid, 
and six bottles labeled Abner Drury’s Ginger Ale. On the 
dance floor I noticed two couples who were seemingly under 
the influence of liquor, and who had difficulty in dancing. 
The girl in one case seemed to be more or less held up by 
her partner. She was very hilarious and had difficulty in 
dancing with him; I left about 1:15 on April 9, 1927. 

Cross-examination: 

The gentleman and two ladies that I saw pouring 
156 the colorless liquid were seated at table Xo. 10; the 

woman was not exactly stumbling; she had difficulty 
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dancing witli her partner; they danced two oi three dances 
during the evening; I have drunk Abner Drury Ginger Ale 
at Le Paradis; it is approximately the same Icolor as Can¬ 
ada Dry; it seemed to me that Abner Drury’s iPale Dry was 
the principal thing they were serving; I was setting at table 
No. 9 facing the dance floor all evening; tliete were about 
fifty couples present; I smelled this liquid vjdien I passed 
behind him once when I was coming from thfe dance floor; 
I saw him pouring it when I was coming from the dance 
floor; I only smelled it once; Mr. Davis was setting at table 
No. 8 on the occasion when I saw him. 

Daniel E. Lyons. 

Direct examination: 

! 

My name is Daniel E. Lyons; I am employed by the Pro¬ 
hibition Unit and have been so employed foi' about three 
years; I went to Le Paradis Cafe, on December 15, 1926, 
with policewomen Mansfield and Whitney, and Prohibition 
Agent Stott, arriving at about 10:30 P. M.; I took two pint 
whiskey bottles containing tea from Lieutenant Van Win¬ 
kle’s office; as I entered there was a gentlemaji sitting near 
the orchestra, with a pint whiskey bottle without a label on 
his lap;this gentleman I noticed the first part (if the evening 
when he came in there was in a sober conditioij. He poured 
the contents of this bottle, which appeared red, into ginger 
ale and cracked ice furnished by the waiters,aijd later in the 
evening he became intoxicated, and left aboqt 1 A. M.; I 
am familiar with whiskey bottles and other liquor bottles, 
and with the color of whiskey and other liquors; I believe 
this man was intoxicated because he could hot stand up 
very well and he turned around and waved at| various peo¬ 
ple, and when he left he staggered. A man seated near 
the orchestra had a bottle labeled “Gin” and! was pouring 
liquid into glasses of cracked ice and ginger ale that he 
gave to the two women and two men seated! with him; I 
saw the waiters bringing the cracked ice ahd ginger ale 
to the table; then, the patron would take the bottle labeled 
“Gin” and pour the contents into the ginger a}e and all the 
party drank the mixture; after they drank, oi^e of the men 
seemed to be boisterous and was laughing, but I couldn’t 
tell whether he was intoxicated; one of the ^irls of that 
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party seemed to be intoxicated wh n slie was leaving, about 
11 P. M., and seemed to be in a dazed condition. 

157 The waiter was at the table, and I poured the tea 
into the ginger ale and cracked ice in the view of 
about five waiters that were there, and there was no objec¬ 
tion on their part. One of them smiled. Right after that, 
I lost the cork of my bottle of tea, and I called the waiter 
over and said, “Would vou mind seeing if vou can find mv 
cork for the bottle/’ and he lit a match and was looking 
around under the table for the cork; he couldn’t find it, so 
I said, “That will be all right.” That was all of that in¬ 
cident there. While dancing just below the orchestra, I 
noticed a party of three men and two girls on the balcony; 
one of the men had a square pint bottle that in my opinion 
was a gin bottle* and another had a flask from which they 
were pouring into a glass for their female friends; I did not 
notice whether they were intoxicated; it was the same type 
bottle I seen at the other table with the label on that was 
marked “Gin.” After the cork incident, I saw that same 
waiter talk to one of the people that were in the dance hall, 
by a table, and that party started pouring liquid out of a 
flask; I do not remember any other incidents on December 
15th. 

I next went to Le Paradis Cafe on December 16, 1926. 
with Mr. Douthitt and policewomen Mansfield and Whitney; 

1 arrived there about 10:45 P. M., and remained until about 

2 a. m.; about two hundred guests were present there; 
there were about seventy-five tables there; a gentleman 
who was one of a party of five had a bottle labeled Old Crow 
partly concealed by a napkin, the contents of which he was 
pouring into ginger ale furnished by the waiter, and they 
drank the contents; that party left in an intoxicated condi¬ 
tion about 2 a. m. William, the head waiter, went to the 
table right near by us and told that man to put that bottle 
in his pocket, which he did; he stood up and started stag¬ 
gering, and didn’t walk like the ordinary man; his face 
was all flushed; that party consisted of three girls and two 
men; I saw about seven waiters around that table looking 
at the party, because the party was rather noisy; the 
waiters were about five yards from this table. 

A couple came in about 12 o’clock and were served 
ginger ale, and a man of that party took a flask out of his 
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pocket and poured some contents, which werp amber col¬ 
ored, into the ginger ale and cracked ice, and drank the 
same. 

i 

Q. Was anyone near the table while that was being 
done, or while it was standing on the tabid? A. There 
was. 

158 Q. Who? A. A waiter started conversation with 
that couple that come in there. 

i 

On December 16th, our party took two bottlps of colored 
tea to Le Paradis; Mr. Douthitt called our gaiter to the 
table and asked him “Is it all right for me to pour whiskey 
into that ginger ale?” The waiter said, “Yeis,” and then 
Mr. Douthitt said, “Is this the policy of the hpuse?” The 
waiter said, “Yes.” 

The defendants objected to the foregoing conversation 
on the ground that it was hearsay. The objection was over¬ 
ruled and exception noted. 

During that conversation we were pouring tl|e colored tea 
into the ginger ale and cracked ice furnished by the waiter; 
that is about all I can remember of that evening. 

I next went to Le Paradis on December 18, 1926, with 
policewomen Mansfield and Whitney, and Ajlr. Douthitt, 
arriving about 11 o’clock, and remaining until about 2:15. 
While we were dancing there I noticed a min at one of 
the tables taking a flask out of his pocket and pouring the 
contents, which were amber color, into the gijnger ale and 
cracked ice; at another place a man at a table with a girl 
seemed to hold a regular pint whiskey bottle up in his hand 
in full view of the waiter that was standing nearby the 
table, and the waiter did not make any motion!to stop him; 
at another table there I noticed a man taking out a flask 
and pouring the contents, which were amber ^colored, into 
the ginger ale and cracked ice, and consumed It; there was 
nobody around these tables when I saw these events, but 
there was a waiter serving the ginger ale gojng by there, 
but I could not say whether the waiter seen them. 

About 12:30 Agent Hartman and Agent Chrnett, whom 
I knew, entered the premises and took seats pear table 2; 
one of the waiters left their table and after going to other 
tables, come over to our table and said there jvere prohibi- 
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tion agents in tlic house, and to be careful; later in the 
evening, another waiter, No. 7, came to our table, and said 
that they have left, and it is all right. When we were leav¬ 
ing, Mr. Douthitt said to "William, tlie head waiter, he was 
afraid the house would be raided, and the head waiter said, 
“Why, there is no fear of being raided here. You don't 
need to worry.” 1 saw other waiters going around to the 
various tables, and noticed some of the guests there 
159 that evening looked around when this waiter was 
talking. After the agents came in tlie patrons seemed 
to quiet down, and after they left they started dancing and 
going to the tables, and having food there. There was 

about fortv tables there where no food and onlv cracked ice 
•> • 

and ginger ale was served: there was food on the other 
tables; from the actions of the patrons while they were 
there, it seemed that about forty of them were under the 
influence of liquor; I express this opinion because of the 
following things I observed: At one of the tables a man 
whose face was flushed and whose hair was down in his 
eyes, took money out of his pocket and threw it on the table 
in front of his lady friend; another man on the dance floor 
was rather noisy, and when I was dancing close by him, 
I could get the breath of liquor from him; some of the 
patrons seemed to be intoxicated when they were leaving; 
I detected the odor of alcohol on the breath of one man as 
I was standing by the elevator on the third floor, and he 
was going out. 

I saw two men who were intoxicated. Tliev were drink- 

ing during the course of the evening, from a plain whiskey 

bottle. Those two men came in in sober condition and tliev 

• 

left the premises intoxicated; I think they were intoxicated 
because of the wav there were walking; tliev had hold of 
each other’s arms, faces all /flushed up, and they started 
talking just as if they were out of their mind; that is all I 
saw on this occasion. I went there again on January 15, 
1927, with policewomen Mansfield and Whitney and Mr. 
Douthitt, arriving about 10:45 and remaining until between 
1 and 2 A. M.; there were about 200 people there that night; 
two couples were pouring the contents of a plain oval¬ 
shaped whiskey bottle, without label, into ginger ale and 
cracked ice, which mixture they drank; the contents were 
red; I did not detect any odor. When leaving the prem- 
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ises, I noticed 15 empty whiskey and gin bottles under the 
table; some of them had High and Dry Gin libels on them, 
and the regular plain bottles, all the other bottles were not 
labeled, they were plain pint whiskey bottlesj 

Six flasks were taken from men’s pockets there that 
evening, and I noticed those men pouring the! contents into 
the ginger ale and cracked ice: the color of the ginger ale 
before they poured anything into it was amlqer, and after¬ 
wards it was more of a reddish color; there were two 
160 persons that were intoxicated, staggering, and a girl 
fainted at the end of the dance floor;! I was seated 
right next to her table; after she fainted the waiter came 
over and brought her something in a glass, ajnd the waiter 
said she had too much liquor. 

The defendants moved that the evidence ajs to what the 
waiter said be stricken out, upon the ground that it was 
hearsay, but the Court overruled the motion, to which 
action of the Court the defendants noted an exception. 

Cross-examination: 

On December 15, 1926, we were seated by pne of the or¬ 
dinary waiters, whom I cannot identify; I know William 
when I see him: I am positive that this \^as the same 
waiter that took my order and who struck j a match and 
helped me find the cork from the bottle; we had two color¬ 
less bottles of tea on top of the table at time^, and I would 
put it in my pocket at times; when the waited was looking 
for the cork it was on top of the table; some pf the tea had 
been poured out on the table; that night we were seated near 
table 40; I did not move from that seat that night except 
when we danced; when I got up the two times and came 
back I and my party took the same seats, afid always sat 
at the same place because my glass was tliere; the man 
who I testified came in sober and left in a condition that ap¬ 
peared to be not sober was sitting at table 47 ;| he was drink¬ 
ing and had ginger ale later on in the evening; he had a 
flask and poured it into the ginger ale and cracked ice; I 
danced quite a few times that night; I am positive Mr. Stott 
danced also; as far as I know, he used that !same flask all 
evening; he was about 28 or 29 years old; the waiter who 
helped me find the cork had on a black coat and a badge; 
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it seemed io be like a Tuxedo, but it was not a Tuxedo; lie 
looked like a foreign to me, dark-complexioned; he had a 
broken accent; Mrs. Mansfield was right there with me 
when I told him I had lost the tea bottle cork, and Mr. Stott 
was seated at the table; Agent Stott had the other bottle 
of tea The five people that I saw at the table in front of 
the orchestra were near table 20; these people were using 
a regular High and Dry Square Gin bottle, from which they 
poured three or four times; there were tables between me 
and table 20 which had cloths on them; on the night of the 
15th I saw quite a few people eating who had come in 
early in the evening; the man that had the bottle was stag¬ 
gering; I couldn’t smell any alcohol from where I 
161 walked around; the other man and the three ladies 
in that party seemed to be perfectly normal; they all 
went out together; there were no big tables on that night. 

I did not see any table of five couples—that is, ten people. 
The man who was talking loud and boisterous at table No. 9 
staggered on one occasion but did not fall; T thought he was 
drunk because of the bottle he had, the way he staggered and 
the way his face was all flushed up, and I would say he was 
intoxicated; that is all of the drinking of contents poured 
out of bottles or flasks that I saw that evening. This one 
intoxicated man was sitting at table 28. 

On December 16th there were about 100 people present. 

I do not know the number of the waiter who served us on 
December 15th; this waiter would come to our table when I 
would be dancing; his number was not very conspicuous 
and I could not tell his number although I tried to do so; 
this is the same waiter who looked for my cork; I did not 
look for the cork; I am sure I did not strike the match; I 
did not make an effort to ascertain his number, because I 
feared it would attract attention. 

I never at any time took a waiter’s number on any of 
these occasions except waiter No. 7 on December 18th. 

On December 16 we were seated near table “I” and then 
the head waiter came down and moved us to table 4; Mr. 
Douthitt ordered ginger ale at table “I”, and the ginger 
ale and sandwiches were served to us at that table; I did 
not see Mr. Douthitt dance the whole evening; we were 
moved to table 4 within about five minutes after we got to 
table “I”, just about the time the ginger ale was coming in. 
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The party with the bottle labeled**Old Crow” were seated 
right near us, near table 11 ; he had the bottle in his hand, 
and William came over and said, “Put thatjbottle away, 
because I think there is one of the bovs down itliere a little 
noisy”. I saw the man put the bottle in liiis pocket the 
minute William talked to him; I noticed tliaj:. it was Old 
Crow after he took the bottle out in the presence of several 
waiters down there, surrounding that table j there were 
about seven waiters gathered around, takinjg particular 
notice; they were all looking at this table becajuse this man 
that had this liquor there seemed to be talking loud; I did 
not see any of that party get up to dance; they left shortly 
after William told them to put the bottle away; when Wil¬ 
liam went over the bottle was not raised up, but was partly 
covered; when this man was pouring he was apparently 
attempting to conceal the bottle. 

162 The couple that came in at twelve j o’clock was 
seated right near us, near table 8; he lust took the 
glass off the table and laid it on his lap; it \\fas apparent 
from his attitude that he was attempting to conceal what he 
was doing; when the glass was put on the tabje the liquor 
was amber colored; ginger ale is amber colored; I saw this 
man pour out of that flask about four times; lnji was not in¬ 
toxicated; when Mr. Douthitt asked the waitpr if it was 
all right to drink in Le Paradis, I and Mrs. Mjansfield and 
Mrs. Whitney were sitting there; Mr. Douthitt! said, “Is it 
all right to pour this whiskey into the ginger ale?” and the 
waiter said, “Yes, but keep it under the table!”; then Mr. 
Douthitt asked, “Is this the policy of the housje?” and the 
waiter said, “Yes”. I did not get that waiter’s number; 
he was a dark-complexioned, heavy-set man, about 155 or 
160 pounds, and talked with an accent, and was |about 5 feet 
10 inches. 

On December 18th, the man that I saw holding a whiskey 

/ I o f 

bottle in his hand in plain view of the waiter Was at table 
11, and this occurred about 1:15 a. m.; I was at table 5; I 
noticed them drinking from that bottle before |that; I saw 
quite a few people drinking before Agent lljartman got 
there; the party that took out a flask and poured an amber 
colored liquid into a glass was somewhere abound tables 
8 and 10, about seven feet away from us; that party had a 
plain whiskey bottle; there was one party with g flask there 
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and one with a bottle; this man had a bottle and the party 
at table 13 had a flask; when this man stood lip with a bottle 
in his hand there was a red liquid in it; the man who threw 
money on the fable was at table 40; I saw that while I was 
dancing with Mrs. Mansfield; it was paper money and he 
threw it to the girl; I figured he may have been passing the 
money over to have her take it; Mr. Ford told me the prohi¬ 
bition agents were coming that night; 1 was dancing and 
when I came back I noticed Hartman and Cornett standing 
right near tho table, talking to a waiter; they came in with 
one man, and he left, them, and another man waited on them; 
there were not at any time forty intoxicated persons danc¬ 
ing on the floor—not over a handful, but there were forty 

O 7 V 

intoxicated people there that evening. 

At this point, and with the consent of counsel for all 
parties, the presiding justice visited Le Paradis Cafe in the 
presence of counsel; observed the room situated on the third 
floor, the location of tables, seats, the dance floor, 
163 columns, the balcony, cigar stand, and other objects 
in the room, for the purpose of being better able to 
understand the testimony of the witnesses for all parties in 
relation to the events alleged to have occurred on this floor, 
and also visited the second floor of this building and the 
stairway leading thereto, with the same object in view. On 
the second floor there is a club room, known as the Club 
Chanticler. This room is directly off the stairwav on the 
second floor. 


Daniel E. Lyons. 

Cross-examination (continued) : 

On January loth 1 was seated at table 45; we kept our 
positions all evening because our glasses and food were 
there, the same as we did on other evenings when we sat 
down; the two couples that 1 previously testified to, were 
sitting near table 24: I also saw this couple after the dance 
was through and the man of this party had a colorless bottle 
in his hand from which he was pouring the contents into 
ginger ale and cracked ice and he drank the same; I saw 
the fifteen empty bottles previously testified to in various 
parts of the house, near tables 40 and 43; there were one or 
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two at 43 under the table; I saw a few near tables 16,17,19, 
20, 21, 22,1 and 4; I saw the bottle at 21 when! I was leaving 
and at 17 while I was dancing; when I left most of the 
people had gone too, and these tables were empty; the 
waiters did not take the bottles from under the table, but 
they were there; I didn’t see the waiters when they cleared 
a table pick up the bottle and hid it in a napkin and take it 
away, nor did I see a waiter pick up a bottle! at any of the 
times I was there; I saw some empty whiskey|bottles on the 
floor under some tables between eleven and two o’clock, and 
some of those same bottles were there when I left the prem¬ 
ises at two o’clock, some under tables which had been 
cleared, and some under tables which had notj been cleared. 

The six flasks that I testified about 1 saiv taken from 
men’s pockets in various parts of the house}; 1 saw them 
pouring at two of the tables; at two other tables I saw them 
taking the flask out of their hands and going for the napkin, 
and then a party obstructed my view; at a thjird table they 
had something that looked like a flask but I cjlid not have a 
good chance to get another look at it; he tejok it up in a 
handkerchief or napkin over it, and was apparently trying 
to conceal it; I could see them pouring right out. at the other 
table and they did not have the flask at that stable covered 
with a napkin, I could see it openly; the liquicj that the men 
were pouring at these three tables was red; after they put 
it in the ginger ale and cracked ice, it} added like a 
164 reddish color; this was true in all sijc of these in¬ 
stances; some of the people who I previously testified 
were staggering were at these three tables; tlfe couple with 
the bottle left about the same time that I did hnd seemed to 
be staggering; the things that I noticed -about these people 
to indicate that they were intoxicated, in addition to the 
fact that they staggered, was the man’s breatlj; the girl who 
fainted was sitting at table 45. 

Herbert H. White. ! 

i 

i 

Direct examination: 

My name is Herbert II. White; I am employed by the 
Prohibition Bureau as field supervisor; in December, 1926, 
I was employed by the Prohibition Unit as prohibition ad¬ 
ministrator for the Seventh District, which includes the 
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State of Maryland and the District of Columbia; I was pro¬ 
moted to my present position in the spring of 1927. 


The witness thereupon identified the original notice of 
which a copy was attached to the bill of complaint here in 
as Exhibit “I” and identified his signature thereon, and 
testified that he served the same on Mr. Davis, of Le Paradis 
Cafe, on December 29, 192(5. 

Thereupon the defendant Davis conceded the service of 
said notice upon him as president of National Cafes, Inc. 

This notice was thereupon marked “Government Exhibit 
2 ” 


Mr. Davis asked me if I could inform him what the viola¬ 
tions were that were supposed to have taken place at his 
establishment; I recited some of the instances reported by 
the agents to me which were the basis of this notice, and 
told Mr. Davis that the Government wanted to cooperate 
with him in preventing violations of the National Prohibi¬ 
tion Act in his establishment, lie asked for information as 
to what constituted violations; told how difficult it was for a 


proprietor of an establishment of the kind he was operat¬ 
ing to prevent every violation, or prevent the patrons from 
bringing liquor into his establishment, but assured me that 
he was doing everything in his power to prevent people 
bringing liquor into his establishment and consuming it 
there. 


I told him that there was no question of him having sold 
liquor in his establishment ; that it was merely a question 
of his knowingly permitting the patrons to bring liquor 
there and consume it there; he assured me that he would 


do everything in his power to prevent recurrences. I told 
him that we stood read\ to help him in every way 
165 that we could, and when he left 1 felt that he was 
going to cooperate with us to the fullest extent. 

I told him that the agents had gone to the Le Paradis 
Cafe, and while there had seen patrons display liquor 
openly without any objection, apparently, on the part of the 
management and consume it there. 


I told him that I appreciated the fact that Washington 
had a peculiar situation; that there was a diplomatic per¬ 
sonnel here that enjoyed a certain immunity, and it made it 
more difficult for him and for us to segregate those who 
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were violating the National Prohibition Act from those who 
were entitled to have their liquor. 

After I told Mr. Davis of the information | that I had re¬ 
ceived, he assured me that he wanted to help us, and I 
offered our services to help him; he asked be to suggest 
means of correcting the fault; I told him tliajt we could not 
be in the attitude of dictating to the proprietor of an estab¬ 
lishment how he should operate; that if we, told the pro¬ 
prietor just how to run his place, then the | responsibility 
was ours rather than his. Mr. Davis did not, as I recall, 
state what steps lie proposed to take to corjrect the fault, 
but his entire manner was that lie wanted! sincerely to 
remedy the defect. 

i 

Thereupon the plaintiff offered in Evidence Government 
Exhibit 2, and Government Exhibit 3, which! was a carbon 
copy of Exhibit 2, and which contained an acknowledgment 
of service of Exhibit 2 by Mr. Davis, to which the defend¬ 
ants objected upon the ground that they purpjort to be legal 
notices, and there is no legal authority for j the giving of 
any such notice, and they can have no legal effect as notices. 

The Court: They certainly have no probative force as 
affecting the charge laid in the bill, and tli^y will not be 
admitted for that purpose. They will be admitted, how¬ 
ever, for the purpose of showing that noticej was given to 
the defendant Meyer Davis on the date statecj in the notice, 
and for no other purpose. The objection is pverruled and 
each of the defendants is allowed an exceptioju. That only 
relates to Mr. Davis. 

There is no statutory requirement that they] be given, and 
I do not think it would make any difference whether the 
notice had been given or not, so far as this case is concerned, 
but they may be offered for the purpose of aiding the Court 
in reaching a decision as to the measure of the relief to 
which the Government is entitled, in case tlife Government 
establishes its case. You may proceed. 

i 

166 Cross-examination: 

■ 

On behalf of the defendants the National Cafes, 
Incorporated, and Meyer Davis j: 

I did not mean to convey the impression! in my direct 
examination when I testified that I told Mr.; Davis that I 
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had inforamtion from (he agents that there were violations 
at the Le Paradis that Mr. Davis had knowledge of law 
violations at Le Paradis, but I told him that I had received 
reports from Agents of violations at Le Paradis. 

Cross-examination: 

On behalf of the defendant Howe Totten: 

I did not tell Mr. Davis that tills notice was only a warn¬ 
ing; that the Department had no knowledge of any viola¬ 
tions of law. 


Robert D. Ford. 

Direct examination: 

My name is Robert D. Ford; I am the Deputy Prohibition 
Administrator, Division 7 in charge of this district, and 
have been such since February, 1927; in the month of De¬ 
cember, 1926, I was Agent in Charge, Washington, D. C. 

The witness thereupon identified the original notice of 
which a copy was attached to the Bill of Complaint herein 
as Exhibit “G”, and testified that he had served the same 
upon the Defendant Totten, whereupon the defendant Tot¬ 
ten conceded the service of this notice upon him. 

Thereupon, said original notice marked “Government 
Exhibit 4 M and a carbon copy thereof, which contained an 
acknowledgment of serivee* by defendant Totten, and 
marked “Government Exhibit 5” were offered in evidence 
by the plaintiff, for the purpose of showing notice to the 
defendant Totten onlv. To this offer the defendants ob- 
jeeted upon the ground that independent of the fact that it 
was a self-serving paper, the defendant Totten had no au¬ 
thority over his tenants or their guests and had no right to 
enter the premises except as a guest. 

The Court: There is no charge in this case, as I under¬ 
stand it, that the defendant Howe Totten sold anv intoxi- 
eating liquors or anything of that sort. It is claimed here 
that he is the owner of a building in which a nuisance was 
maintained by the National Cafes, Incorporated. To that 
extent and for that reason he is a proper party to these 
proceedings. The notice which has been served upon him 
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was just as important, and is just as important, to him, 
as it is to the other defendants. It is not offered for the 
purpose of proving the allegations of the Bill of 
167 Complaint in this case at all. It is simjply offered to 
show that at a certain time notice wasj served upon 
him that the law was, in the opinion of the Government, 
being violated on his premises. It will be accepted and ad¬ 
mitted in evidence for that sole purpose, notj as an aid to 
the Court in determining whether the defendants are guilty 
under this charge in the bill, but solely as in aid to the 
Court, in case he finds that the charge has bepn proved, in 
determining the measure or the extent of the rplief to which 
the Government is or may be entitled. Tlip objection is 
overruled and the defendant is allowed an exception. You 
may proceed. 

I mean to say—and I want this to be clear id the record— 
that these documents are not. being accepted of admitted in 
evidence by the Court as evidence of the acts Alleged in the 
Bill of Complaint. I 

That is the sole purpose for which they are | being admit¬ 
ted, simply as an aid to the Court in determining what the 
Court shall do in case he finds that the offense charged in 
the bill has been committed as there alleged, i 

Thereupon the witness continued as followjs: 

When I handed this notice to Mr. Totten on pecember 28, 
1926, I told Mr. Totten that violations had bejen witnessed 
by agents at the Le Paradis Cafe, on the premises owned 
by him, and of the nature of these violations; that there had 
been drinking publicly in the presence of the rhanagement; 
that patrons had entered the premises in a sober condition 
and had, during the course of the evening, become intoxi¬ 
cated, and that these occasions constituted a 'violation. I 
told him that the Government would much prefer having 
him abate this nuisance rather than for the Government to 
take summary action in the matter. 

Mr. Totten told me that he had only visited| the Cafe on 
very widely separated occasions, but that he would make it 
his business to learn what was going on, andj if he found 
conditions to be such as I outlined to him, he would take 
action to have these people vacate the premises. He said 
that his investment there was too much to permit any such 
condition as had been described to him. 
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He wanted to know if anv cases had ever been decided 

% 

along the lines of some of the violations, and I told him that 
there had. I told him that agents had visited these prem¬ 
ises and had witnessed the display of bottles bearing the 
labels of certain brands of intoxicating liquor at these 
premises, the contents of which had been consumed in 
ginger ale in glasses with cracked ice furnished bv 
168 the management; and that as a result people who had 
entered tlie premises in a sober condition had left 
during the course of tlie evening in an intoxicated condition. 
There was no intimation that the Le Paradis concern was 
selling liquor themselves, but only that guests of Le Paradis 
were bringing liquors in and consuming them on the prem¬ 
ises. 


Cross-examination. 


On behalf of the defendant Totten: 

Mr. Totten did not send a Mr. Frv to me to talk about 

* 

it and find out what the trouble was, and I never saw Mr. 
Frv. 

Lindsay S. Stott. 

Direct examination: 

I am a prohibition agent and have been such for two 
and a half years; T went to Le Paradis Cafe on December 
15, 1926, with policewomen Mansfield and Whitney and 
Agent Lyons, arriving about 10:30 P. M.; while seated at 
table 40, Agent Lyons and I took two ordinary flat pint 
whiskey bottles containing cold tea: T am very familiar 
with what are commonly termed whiskev bottles; I was 
seated diagonally facing the orchestra across the dance 
floor; a man seated alone at the north side of the orchestra, 
was taking drinks from time to time from a flat pint whiskey 
bottle, without a label, that he had down under the seat. 
He would pull it up to the table and pour a drink out, set it 
in front of him, and put the bottle back. He was there for 
quite a while. He was intoxicated when he left, and he 
left the empty bottle lying on his seat: the color of the 
mixture from the contents of that bottle with the ginger 
ale was amber; I am familiar with the color of whiskey and 
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other liquors; this gentleman had on his table a glass and 
a bottle of ginger ale, which was nearly colorless; I arrived 
at the conclusion that he became intoxicated because he 
sat alone, laughing to himself, appeared tp be drinking 
steadily, occasionally spoke to the dancers in p kidding way, 
and when he got up and left he did not walk jstraight. He 
would pull his bottle up to the edge of the table, just enough 
to see about three-quarters of it; he had hisjhand around 
it, and kept it between his legs. 

While dancing I saw a man and woman atj table 5 or 6. 
She was holding the glass, and he was pouring some- 
1G9 thing reddish out of a silver flask; thpn he put the 
flask back into his inside pocket; by the time I got 
around again, they were just sitting there, with both glasses 
in front of them and sipping. 

A man seated by himself at about the nexjt table had a 
quart dark round whiskey bottle, bearing a label which I 
could not read, between his knees, and he wap having diffi¬ 
culty pulling the cork out with a corkscrew, while the waiter 
was standing right there talking to him. 

About eleven o’clock a large party of fivcj elderly men 
and five younger women came in and were seated at table 
17 or 18; when this party came in a dark-haired fellow who 
seemed to be in charge stood there and talked to a man 
of that party. They all were drinking fromja fifth bottle 
which was in plain view of the table and wasjlabled 4 ‘Gor¬ 
don Dry Gin.” It stood on the table quite a while; most 
of the time tliev were drinking this waiter was standing 
there talking to them. He seemed to know | them. Thev 
stayed there until about one o’clock; they pofired the con¬ 
tents of these bottles into tall glasses furnlished by the 
waiters, and also poured into the glasses gipger ale fur¬ 
nished by the waiter; the man who 1 said appeared to be 
in charge was kind of thin, was about five fecit nine or ten 
inches tall, weighing about 100 pounds, dark cjomplexioned, 
and seemed to be foreign; I did not get any number; I 
judge he was standing there by this table for! at least half 
an hour at one time, then he went away anc^ came back; 
this ; arty, when they came in, seemed to be pll right, but 
when they went out, they were kind of hilarious, slapping 
each other on the back, and as they left onej man pushed 
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the other man, and nearly pushed him down. They were 
just laughing and having a good time; in my opinion they 
were under the influence of liquor; while they were there 
they also had some salad. 

On the same side as this party there was another party 
of ten persons near table 13, who from time to time were 
drinking out of pint whiskey bottles bearing labels which 
I could not distinguish; the bottles were kept under the 
table, and were just picked up when they wanted to pour a 
drink: they poured the contents of these bottles, which 
were red, into glasses containing ice and ginger ale, and 
drank the mixture; I saw the majority of them drinking; 
this party consisted either of five of each sex or of six of 
one and four of the other; this party was there when we 
left. 

While we were seated at table 40, between dances and 
during the entertainment, Agent Lyons and 1 from time to 
time poured from our bottles of tea into glasses of 
170 cracked ice and ginger ale, and we drank the same, 
and one time Lyons lost the cork of his bottle, and 
I dropped a knife on the plate, making a noise, and a waiter 
standing near came over to see what was the matter; Lyons 
told him he had lost the cork from his bottle; he lit a match 
and got down underneath the table and couldn’t find it, 
and Lyons said, “Never mind,” and he put the rest of his 
tea—there was just a small amount—into the glass and 
drank it, and put the bottle back in his pocket. At different 
times we were taking the bottles out and putting them on 
the table and pouring drinks from them, and allowing the 
bottles to stay there while the waiters were passing to 
and fro: I would say that on this evening none of the 
guests were eating meals: they were eating sandwiches and 
salads: the principal service the waiters were rendering 
was that they were serving ginger ale and cracked ice in 
glasses; I judge seventy-five per cent of the people T saw 
had nothing to eat, but were drinking and the other twentv- 
five per cent had something to eat, either sandwiches or 
salads: I left between 1 and 1:30 o’clock the next morning. 

Cross-examination: 

I suppose the waiter who seated us had a number but I 
did not take it; I did not observe the numbers of any of the 
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waiters; all of our party sat in the same seats all ilie time, 
except when we changed between dances; jl danced that 
night and so did Lyons. 


The man sitting near the 
to the edge of the table was 
The man near table 6 had 


orchestra with the bottle up 

sitting near table 28. 

the flask in his!hand in plain 


view when I saw it. 

I never saw bottles served there with dfolden Russet 


Cider in them, and T would not be willing tp say that the 
bottle from which the man was trying to jpull the cork 
with a corkscrew was not such a bottle. 

When T dropped my knife on the plate fo attract the 
waiter’s attention Mrs. Mansfield was sitting across from 
me and Mrs. Whitney next to me. 

• i. 

I do not know how many tables were occupied that even¬ 
ing, nor how many tables there are in thejplace; I was 
not paying particular attention to the amount of food that 
was being served; the table cloth hung dowjn, and it was 
kind of dark under the table. 

171 T passed the man and woman at tabl^ 6 once when 
he was pouring out a drink, and I passed another 
time when they were tipping the glasses; I would not be 
able to see a brown bottle on the floor at tabid 9 or 10 from 


where T was sitting. 


Harry M. Douthitt. 


Direct examination: 

I 

Mv name is Harrv M. Douthitt; in Deeembelr, 1926, I was 

• • # 7 9 j 7 

employed by the Prohibition Unit in Washington to secure 
evidence against the night clubs in Washington; I first 
went to Le Paradis Cafe the night of December 16, 1926, 
with policewomen Whitney and Mansfield, and prohibition 
agent Lyons from the Prohibition Unit, arriving between 
10:30 and 11 o’clock, and left between 1:30 and 2 the next 
morning; we took with us a pint bottle of tea labeled 
“Pikesville Pure Rye Whiskey”; it was a standard flat 
whiskov bottle: I made this tea at home; wej were seated 
near table “1,” by the assistant manager, who was probably 
five feet eight, with light hair and a light complexion; after 
I ordered ginger ale and light food, T said tb the waiter, 
“Will it be permissible for us to drink ouif own liquor 
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here?” This was the waiter who was assigned to us and 
was not the man who seated us; he was dark complcxioned, 
and I tliink either an Italian or a Greek; his number was 13. 
He replied, 44 Yes, it would, if we kept the bottle under 
cover . 9 9 

Mr. Mackey: This is objected to. That is not notice to 
or binding upon the proprietor. 

The Court: Overruled. Exception allowed. 

The Witness: I asked if that was the rule of the house, 
and he said it was. 


Mr. Mackey: That is objected to also. He is not quali¬ 
fied to speak for the house. 

The Court: I overrule that objection. The Court wants 

to sav that if that was the onlv occurrence to be testified 
• • 

to or had been testified to in this record, I would not have 
admitted it at all, but I am admitting it along with other 
evidence in the case, because of the other proof in the case. 
The objection is overruled for the reason stated, and the 
defendants allowed,an exception. There was a motion to 
strike out. The Court will move on that now. That is over¬ 
ruled for the same reason given before. Exception noted. 


172 Thereupon the witness continued as follows: 

Lyons had the bottle but did not produce it to public view 
while this conversation was taking place; this same waiter 
served two pint bottles of Canada Dry Ginger Ale for which 
I paid 75 cents a bottle; I am acquainted with the retail 
price of Canada Dry Ginger Ale of the kind and in the size 
containers which I bought at the Le Paradis Cafe on De¬ 
cember 16,1926, in the City of Washington, on or about that 
date, in various drug stores and other stores in Washing¬ 
ton. 


Q. Will you state what that price was? 

To the foregoing question the defendants objected upon 
the ground that it was irrelevant, and that the price of 
ginger ale in different sorts of establishments would na¬ 
turally vary; but the objection was overruled, to which ac¬ 
tion of the court e^ch of the defendants then and there 
noted an exception. 

A. Twenty-five cents a bottle. 


f 
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While I was talking with (lie waiter Mr. Lyons took the 
pint bottle labeled “Pikesville Pure Rye Whiskey” out of 
his pocket and poured some of it into our glasses. I asked 
this waiter if lie would call the manager. |He said that 
William the head waiter was manager of thej floor, and he 
would call him. 1 have seen William before around the 
desk where he spends most of his time; this!man came to 
our table, and we talked about making a reservation some 
evening for a party of ten or twelve. He sjaid he would 
arrange that. He said, 4 ‘My name is William; just call 
William,” and wrote the telephone number on a slip and 
gave it to me. I asked if it would be permissible for us to 
bring our own liquor and drink it, and at (his time Mr. 
Lyons took the same bottle labeled “Pikesvjlle” out and 
poured some liquid into our glasses as before] 

William said, “Oh, yes,” and patted me oiji the back. 

The foregoing answer was objected to on thp ground that 
the statement of this person was not within; the scope of 
his authority and was not binding on the management; but 
the objection was overruled, to which action | of the Court 
the defendants then and there noted an exception. 

That was all the conversation with him. 

There were two boys and two girls at a table just below 
us, who had four bottles of Canada Dry ginger ale on their 
table, and were pouring the contents of a pin|t or half-pint 
whiskey bottle, without a label into thjur glasses of 
173 ginger ale; I could not say that there were any per¬ 
sons connected with the Cafe present) at the time 
this bottle was displayed; this party had no (*ood; I don’t 
know where he kept the bottle, whether in liisj pocket or on 
the floor beside him. 

At my request, this waiter transferred us to table 7; 
after we moved two boys and two girls seated near table 
8 or 9 were pouring the amber-colored contents of a pint 
whiskey bottle into their glasses of Canada Dry ginger ale 
and cracked ice; the Canada Dry Ginger bad prac¬ 
tically no color; after they poured it in, it became an amber 
color and they drank it; when I first saw this party they 
were sober; before they left, at 12:30, theiy were very 
talkative and acted like persons under the influence of 
liquor, had a drunken laugh, and one woman dressed in red, 
was very much under the influence of liquor; her face was 
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flushed, she lay over on the table, her walk was very un¬ 
steady and she staggered and was assisted out by one of 
her male companions; the others weren't as much under 
the influence as she was, and their walk was steadv enough; 
they used up their pint bottle: I saw a waiter on one oc¬ 
casion at their table when they were pouring the liquid out. 

At table 9, right near us, two boys and two girls were 
drinking Canada Dry ginger ale in glasses and pouring the 
contents of a quart bottle labeled Canadian Club into them; 
they had the bottle setting under the table: I wouldn’t con¬ 
sider that they were under the influence of liquor at all when 
I first saw them, but later, as they drank, as I have just 
stated, the boys became very hilarious, and one of them 
went over and got into an argument with one of the mu¬ 
sicians; he was just talking to him with his hands, and 
staggering around, trying to tell him something. William, 
the manager, went to him and brought him back to his table 
and seated him there; soon after he returned, there was 
an Army officer, I think a Captain, came to this table from 
the north end of the room and had a drink with them. He 
was verv unsteadv on his feet, and his conversation was 

broken and indicated that he was intoxicated. An elderlv 

• 

gentleman and a lady came in about a quarter of one, and 
took table 8 or 9, which had been previously vacated by the 
party with the girl in red. They ordered ginger ale, and lie 
poured the amber-colored contents of a silver flask, which he 
took out of his hip pocket, into their glasses of white- 
174 colored Canada Dry ginger ale. I don't remember 
any food in the place except at our table; I don’t know 
of any table that didn't have ginger ale on it and cracked 
ice. 


Robert D. Ford (Recalled). 

Direct examination: 

During the month of December, 1926, there was an Agent, 
Melvin L. Craig, attached to our office; he resigned on 
March 31, 1927 and I do not know where lie is now; his 
home was in Ohio; we tried to locate him through tlie 
personnel office of the Unit, but were unable to do so; I do 
not know' wdiere he can be located now 
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i 

When this case was started, Captain Or(*utt requested 
that our office endeavor to find his whereabouts at that time; 
I do not know why Mr. Craig did not make an affidavit in 
support of the bill in this case. 

I 

Harry M. Douthitt (Resumed)] 

Direct examination (continued): 

I next went to Le Paradis Cafe on December 18th, 1926, 
with policewomen Mansfield and Whitney and Agent Lyons, 
arriving between 10:30 and 11:00 and remaining until be¬ 
tween 1:30 and 2:00; we were seated aboutj table No. 11; 
I do not remember what waiter waited on luj that evening; 
we ordered sandwiches and Canada Dry ginger ale, and 
when the waiter returned with the ginger ale I poured some 
of it in the glasses, and Mr. Lyons spilletjl from a pint 
bottle labeled “Pikesville Pure Rye Whiskey,” and con¬ 
taining tea, some of the tea on the table cover. The waiter 
said, -“I will get you a napkin to put over tljat,” and I re¬ 
marked to the waiter that it was high powered liquor and 
would soon evaporate, but lie went and got jus a cloth and 
put it over the liquid, and while he was doing it his T took this 
Pikcsville whiskey bottle and poured some of the liquid 
into the glass; our whole party was at the table at that time; 
I paid 75 cents for a pint bottle of this ginger ale, or as 
near a pint as the standard ginger ale bottle is; the same 
size bottle as I previously testified to. 

i 

1 • 

Q. How much service charge did you pay! in addition to 
the 75 cents a bottle for the ginger ale? 

175 The foregoing question was objected to upon the 

ground that it was incompetent, irrelevant and im¬ 
material, but the objection was overruled, to which objec¬ 
tion each of the defendants noted an exception. 

A. $1.50 plus 15 cents tax, or $1.65 each; tliat was a cover 
charge. 

At a table north of table “I” on the main floor, just at 
the right of the balcony stairs, a party of twjo men and two 
women were pouring the amber-colored contents of a ginger 
ale bottle into their glasses of Canada Dry Qinger Ale, and 
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drinking it; this party was sober when I first came in, but . 
later became rather noisy, and one of the women, dressed 
in black, became very much intoxicated; I am of the opinion 
that she was intoxicated because of her broken speech, and 
because when she would get up to dance she would stagger. 

Two men and two women, refined couples, sitting at a 
table near us, were pouring a liquid from a silver flask into 
their glasses of ginger ale; I did not see the color of the 
liquid from this silver flask; this party was perfectly sober. 

I remarked to the assistant manager, or assistant head 
waiter, whichever you call him, that I did not see how they 
could afford to maintain a kitchen with the small amount 
of food that was served. He said, “Well, we have to main¬ 
tain a kitchen, but most of the people come to drink and 
dance. ’ ’ 

The defendants moved that the foregoing answer be 
stricken out upon the ground that the statements of the per¬ 
son who was addressing the witness are not binding upon 
the defendants or any of them, as to the reasons for pro¬ 
cedure, or policy of the house, but made no objection to the 
identification of this man as being the assistant head waiter, 
but the Court overruled the motion, to which action each of 
the defendants then and there noted an exception. 

The man with whom I had this conversation was the only 
person I noticed who was directly in charge, outside of the 
manager; he is five feet six or eight inches tall, light hair 
and light complexion; I saw him on other occasions seating 
people at the tables; this conversation took place at my 
table. 

The place was crowded that night; 1 would say there 
were as many as two hundred persons there. About 12:30 
Agents Hartman and Cornett came in and were seated 
near table 3. When they came in the manager called tlie 
assistant manager or assistant head waiter, whose name I 
do not know, over to him and they had a conversation to¬ 
gether, and then the assistant manager or assistant head 
waiter came tp our table and said to me, “We think 
176 the two men who are seated near the entrance are 
prohibition agents, so be careful with your bottle, 
will you? Keep it under cover.” The man with whom I 
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i 

say the assistant manager or the assistant head waiter had 
tliis conversation was the man with whom I hdd previously 
had a conversation about making a reservation and who 
had given me his name as William. 

i 

i 

The Court: I just want to interrupt here long enough to 
say that counsel has suggested to the Court repeatedly that 
conversations between waiters and these men were incom- 

j 

petent, and there has not been motion to strike I out that last 
answer, but in order to save the record, the motion to strike 
out is overruled, and the defendants allowed an exception, 
as to the conversation had with the waiter. 

I 

Thereupon the witness continued as follows!: 


I had the bottle of tea labeled Pikesvillp Pure Rye 
Whiskey in my hand as he came over; he wentj to the other 
tables and carried on a conversation with them; the wait¬ 
ers were going to other tables at the same tijne; before I 
saw these waiters going to the other tables I saw about five 
or six of them in conversation with the assistant manager 
and the manager at his desk. 

After these waiters went to the tables there \yas an imme¬ 
diate lull in the place, and everybody was watching these 
men at the entrance, looking in their direction'; it had been 
a very boisterous crowd that evening up to tliijs time; these 
prohibition agents remained about fifteen minutes; after I 
saw them leave the assistant manager came| back to our 
table and said, “They arc gone. Everything is all right 
now.” After they went, the waiters and the assistant 
manager were going around to the tables, conversing with 
parties at the tables; about thirty minutes aftjm the agents 
loft, the guests became noisy and boisterous, as before. 

T counted forty trips out of the kitchen by I the waiters, 
and onlv three times did tliev have anything biit ginger ale 
and ice cubes; there were only three people ih our end of 
the hall that T saw that had food that you eouhjl call a meal, 
but T would not say that there were not others. 

That evening, I counted about forty people just walk¬ 
ing around and dancing, that I thought werej intoxicated; 
I was led to the belief that thev were intoxicated bv their 

* i 

method of dancing, by their staggering, and by their bois¬ 
terous talk and general manner; I did not see g great many 
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guests come in that evening, but those that I did see come 
in were sober when they entered. 

177 I did not detect any odor when I came into the 
cafe on December 18th; 1 saw bottles sitting under 
the tables; they were flat with round sides, what I would 
consider a standard pint whiskey bottle, about the same 
shape as the bottle I had; when I came in I looked around 
to see if there was anvbody that I would consider was in- 
toxicated, and I saw only one person that I would consider 
intoxicated. 

I again went to Le Paradis Cafe on January 4, 1927, ar- 
riving about 10:30 or 10:45, and remaining until about two 
o’clock, with policewomen Mansfield and Whitney, and 
Agent Craig, and police officer Mansfield joined us shortly 
after twelve o'clock: I judge there were around 125 people 
there; we were seated near table 40: 1 ordered ginger ale 
and when the waiter returned with it 1 took a half pint 
silver flask out of my pocket and poured some of the con¬ 
tents, which were tea, into the glasses. 

Q. What did you pay for the ginger ale? A. Seventy- 
five cents. 

Mr. Koenigsberger: The same objection as before. 

The Court: The ;same ruling. An exception is allowed 
the defendants. 

Thereupon the witness continued as follows: 

That was the same size bottle I previously described. 

A man and a woman at a table to our right were pouring 
the contents of a pint silver flask into their glasses of gin¬ 
ger ale. Two men and two women occupying a table to the 
left of us, were pouring the amber-colored contents of a 
round quart regular whiskey bottle into their glasses of 
ginger ale. 

At the first table south of the latter table were two men 
and two women, pouring the contents of a flat pint bottle 
into their glasses of* Canada Dry ginger ale, which there¬ 
upon became an amber color: three men sitting about the 
center of the dance floor, along the east side of the room, had 
a square bottle labeled High and Dry Gin sitting on the floor. 
One of these men poured the contents of this bottle into 
the glasses once. One of the men of this party, who was 
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the defendant Meyer Davis, and who was setting on the 
south side of this table, went over to the orchestra a time 
or two; as lie sat at his table the bottle of Sigh and Dry 
Gin, which I have described, was sitting do^vn under the 
table on the opposite side from him. 

Q. What had they been doing with jthe bottle of 
178 High and Drv Gin during the time yon saw this 
gentleman von described as Mr. Davis!at the table? 
A. I saw them pour the contents of this bottld into the gin¬ 
ger ale glasses. There was some Canada Dry ginger ale 
and some White Rock on the table—a bottle of White Rock. 

j 

At the lirst tabie north of them three girls and four boys 
had two silver flasks, one that I considered a pint flask, and 
t lie other a half pint. One of the flasks whs sitting up 
against the sugar bowl, and the other was lying down flat 
on the table; several times during the evenihg they were 
pouring the contents into their glasses of j Canada Dry 
Ginger Ale; I could not see it being pourep out, but it 
changed the ginger ale to a light amber color; Mr. Davis 
was sitting at his own table, the first table $outh, six or 
eight feet away; 1 saw them empty one flask, jand then use 
the other once; there was one table on the south end of the 
hall, next to the dance floor, which had a pint \yhiskey bottle 
with a label on it, which I could not read, sitting under the 
table; I did not see them using it. 

Most of the service on this occasion was ginger ale and 
ice cubes; J was not paying attention to the food and do 
not know whether anv was served. 

* j 

I again went to Le Paradis Cafe on January 8tli, with 
policewomen Mansfield, Whitney and Ferrill, and police 
officer Dowell Mansfield, arriving about 12:15| and remain¬ 
ing until about two o’clock; we were seated hear table 13; 
we ordered ginger ale from our waiter and when he re¬ 
turned I poured some of the tea out of a half pint silver 

flask into the glasses of ginger ale, in his presence. 

! 

Q. What did you pay for the ginger ale on this occasion? 
A. Seventy-five cents a bottle. 

All*. Koenigsborger: The same objection to the price of 
the ginger ale as previously made. 


v 
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The Court: The objection is o\ 
granted. 


•ruled and an exception 


The witness thereupon continued as follows: 

The bottles were the same size as those I have previously 
described. 

At the first table next to us on the balcony a man and a 
woman were using a flat pint whiskey bottle, from which 
they poured the contents into their glasses of Canada Dry 
Ginger Ale. 

Two men and two women occupying table “R,” just west 
of this one, were pouring the contents of a square bottle, 
with a clear liquid in it, into their glasses of ginger 
179 ale; the bottle was labeled High and Dry Gin and was 
the kind of bottle that is commonly used for gin; 
they had this bottle sitting on the floor next to the balcony 
railing. 

At table 11 two men and a woman were pouring the con¬ 
tents of a bottle labeled High and Dry gin into their glasses 
of ginger ale. 


Thereupon the Court took a short recess, after which 
the witness stated that he wanted to correct a portion of 
his former testimony and thereupon testified as follows: 


I don’t know why it came to me, but it seems to me, in 

describing the bottle over there, I called it Old Crow. 1 

don't know that I have seen an Old Crow bottle in ten vears. 

•/ 

It was Canadian Club, I meant. I don’t know why I used 
the words “Old Crow.” 

One of tlie men at table 11 would pour the contents of this 
Dottle labeled “High and Dry Gin” into the glasses of the 
three of them. When the girl, who was about 20 years old, 
would get up and go to the floor to dance with one of the 
men, the other would put a little more gin in her glass, but 
none in their own, and before the evening was over she 
became very much intoxicated; she laid her head on the 
table; she tried to dance, but could not; she staggered and 
when they went out one of the gentlemen was helping her 
out. The assistant manager was at this table when thev 
were pouring, but not while the girl was there. 

Three men sitting at the first table at the right, on the 
main floor, were pouring the contents of a pint silver flask 
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into their glasses of ginger ale. That is alljl remember 
on January 8th. 

I next went there on January 15th with policewomen 
Mansfield and Whitney and Agent Lyons, arriving between 
10:30 and 11:00, and remaining until between Jj :30 and 2:00 
the next morning; I did not detect any odor las I entered 
the cafe on this morning; I was seated near table 46; there 
were about 225 persons present, and they w^re crowded; 
when we were seated at the table we ordered j some ginger 
ale. | 

Q. How much did you pay for it? A. Sevehty-five cents 
a bottle. 

Mr. Koenigsberger: The same objection as t^> the price of 
the ginger ale. 

The Court: The objection is overrule^, for the rea- 
180 sons heretofore stated, -and each of the defendants is 
allowed an exception. ! 

The witness thereupon testified as follows: 

These bottles were the same size as those previously de¬ 
scribed ; when the waiter returned with it I pojired the con¬ 
tents of a half-pint silver flask, which was te|a, into these 
glasses in the presence of the waiter; we hhd the same 
waiter that we had the first night—No. 13; we were seated 
at this table a short time, and were then moved to table No. 
45; at the second table from ours, in the corner, three men 
and three women were drinking the content^ of a round 
quart whiskey bottle poured into their glasses of Canada 
Drv ginger ale. 

I did not see the contents of that bottle, bpit when they 
poured it, the contents of the glasses became ^ light amber 
color; one woman of this party became what I consider 
very much intoxicated, and slid down in her chair, and slid 
right under, and didn’t seem to know anything at all. At 
their request the waiter brought her something and she re¬ 
vived, and the men took her out, one man on each side; she 
got up, so that she could walk; when I first (jbserved this 
girl she was dancing and seemed to be just veity boisterous; 
they were noisy at that table, but her walk I was steady; 
afterwards her condition was very unsteady ydien she left 
the table; the first indication I saw as to any change in her 
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condition was that she became louder in her talk; I saw her 
drinking this liquid; in my opinion, she was intoxicated 
when she went out; after she went out the waiter who had 
been waiting on her party came to our table, and one of 
my party asked him if the lady vras sick, and he said “No; 
just too much rye.” 

Mr. Koenigsberger: If your Honor please, we move that 
the following portion of tlie answer be stricken out: “and 
he said, ‘No; just too much rye* ”, upon the ground that it 
was hearsay, and the statement of a person whose state¬ 
ment in that regard was, in the first place, uninformed, and, 
in the second place, is not binding, and does not tend to be 
binding on the defendant. 

The Court: I will overrule the objection for the time 
being, the reasons being that the waiter’s statement as to 
her condition is j competent for whatever value it may 
have. 

181 Mr. Koenigsberger: May we have an exception? 

The Court: As tending to prove a nuisance. The 
defendants may have an exception. 

The witness thereupon continued as follows: 

This waiter came around with a bottle that they were 
using on his tray, which bottle I had seen him pick up; I 
do not remember anv label on this bottle; after the waiter 
made this statement that she had too much rye, he said, 
“I know it had a kick in it, because I had a drink of it”. 

The Court: That question is objected to on the grounds 

previously stated by counsel. The objection is overruled 

for the reasons stated bv the Court. The motion to strike 

% 

out is overruled for the same reasons. 

Thereupon the witness continued as follows: 

Before we moved I saw one bottle labeled High and Drv 
Gin under a table to the right of us, at which two men and 
two women were pouring the contents of this gin bottle 
into their glasses of ginger ale, and afterwards drank it; 
they were sober so far as I know. 

Our waiter came by our table, and one of the ladies of 
our party said to him, “What do you do with all the bottles 
that you get here at night?” He said, “Oh, they are taken 
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care of”. He savs, “Sometimes we get as much as a barrel 

* ^ 

or a barrel and a half on a busv night.” 

The Court: I suppose there is the same objection to the 
question and answer, and the same ruling of pie Court. 

Thereupon the witness continued as followsj: 

On January 15th, I saw at least thirty intoxicated people, 
most of whom were dancing; I sav thev were intoxicated 
because of the way they were dancing, staggering in their 
dance, and bumping into the other people; 1 don’t remem¬ 
ber anything else this evening; I did not see thirty people 
at one time who were intoxicated, but thirty people during 
the whole evening. 

I went to Le Paridis on January 1, 1928, with the same 
Mrs. Whitney; this was Sunday morning and we arrived 
at about 12:45, remaining until about 3:40; wei were seated 

on the balconv on the south end of the room hear table K. 

\ 

Q. What did you do after you were seated ^here? 

Mr. Koenigsberger: If your Honor please, Ijsuppose this 
is the proper time to object to this entire!line of testi- 
182 mony upon the ground that it relates tq matters oc¬ 
curring since the date of the filing of the bill. The 
grounds for the objection are the same grounds as those 
which were the grounds for objection to the testimony of 
the Witness Mulhall. 1 suppose it would serye no useful 
purpose to renew the arguments that we made in support 
of that objection. This bill was filed March 22, |1927. These 
incidents are alleged to have occurred on January 1, 1928. 
They are not, of course, alleged in the bill. 

The Court: The objection is overruled and tljie Court will 
hear testimony for the sole purpose of aiding the Court 
in reaching a conclusion as to the relief that j the Govern¬ 
ment may be entitled to in case the Government establishes 
the material allegations contained in the bill <jf complaint, 
and it will be received for that purpose and no other pur¬ 
pose. In other words, unless the Government} establishes, 
by proper proof, the truth of the allegations alleged in the 
bill of complaint by evidence other than this now being of¬ 
fered, it will not be received or considered tjy the Court 
for any other purpose. The defendants and each of them 
are allowed an exception to the ruling of the Court. 
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In other words, the Court is attempting to make the iden¬ 
tical ruling in this instance that it did previously with 
respect to the Witness Mulhall. 

Mr. Orcutt: And the Government is offering the evidence 
for precisely the same purpose. 

Thereupon the witness continued as follows: 

Thereupon the same testimony was given and the same 
objection noted, overruled, and exception noted in regard 
to the size and price of the bottles of ginger ale as previ¬ 
ously. 

When we went in and were seated we found under our 
table a small green ginger ale bottle, which I picked up and 
smelled and detected the odor of alcoholic liquor in it; 1 
have had possession of this bottle ever since; the next day 
I took it to the chemist in the Treasury Building, and he 
said there was not enough to analyze. 

The bottle was thereupon offered and received in evidence 
as Government Exhibit No. 6. 

183 When I picked up this bottle the waiter was gone; 

at the first table at the left of ours (Table “J”), 
there was an elderly couple; the man was pouring the con¬ 
tents of two white glass flasks, a clear liquid, into his 
glasses of Canada Drv Ginger Ale, and thev were drink- 
ing it: I saw them finish one of these flasks, then he took 
the other one and poured some of its contents. While the 
assistant manager was serving this party with ice cubes, 
this man poured the contents of his flask into the glass of 
ginger ale; this party was sober all the time. 

I counted twenty-one intoxicated persons on the balcony 
at about three o'clock in the morning; I reached the conclu¬ 
sion that thev were intoxicated because thev were verv 
boisterous and singing, and because of their staggering, un- 
steadv walk; one woman became verv loving to the man she 
was with, and kept pulling him over to her. I saw other 
intoxicated persons while they were dancing, but I could 

not sav how manv. 

• • 

At the first table at the right of ours a man and woman 
were drinking the contents of a flat pint whiskey bottle, 
without a label. They were pouring the contents, which 
were amber colored, into their glass of ginger ale; I saw 
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about five or six bottles on the floor other thafi those I have 
just mentioned; one of these was a standard pint whiskey 
bottle of the Large Distilling Company of jPittsburgh; I 
saw the label; there were three men and three women at 
this table, and they poured the contents of the bottle into 
their glasses of ginger ale, and after emptying the bottle 
they put it on the floor beside the chair; at the table at 
the right of us there was a tall round quart Whiskey bottle 
with no label on it, which had an amber-coliored liquid in 
it that they were pouring into the glasses of ginger ale. 
The parties at the first table on the balcony, at the left-hand 
side of the steps, were using a quart bottle! with no label 
on it. I picked up one of these bottles, which I found at 
table “H”, lying at the back of the chair flat on the floor. 

This bottle was thereupon admitted in evidence as Gov¬ 
ernment Exhibit No. 7, the same being a pinf whiskey bot¬ 
tle, with a whiskey label, and containing aboid a tablespoon 
of colored liquid, and the witness testified thkt he had had 
this bottle in his possession ever since he ha4 so picked up 
the same, and that it is in the same condition as when he 
picked it up. 

184 I took that bottle to Dr. Speer, tli^ Government 

chemist; I know the smell of whiskey jwhen I detect 
it, and I smelled of its contents on the following morning, 
and in my opinion, the contents of this bottlp are whiskey 
and intoxicating liquor; as we were leaving about 3:30 a. m. 
there was a fight between eight or ten men land three or 
four women, some of whom had been on the| balcony with 
us. * 

I 

The evidence in regard to the fight was dbjected to on 
behalf of the defendants on the ground that it did not tend 
to sustain the plaintiff’s case, but the court Overruled the 
objection, to which action the defendants then and there 
noted an exception. 

The men were fighting and the women attempted to inter¬ 
fere and were pushed down. The men were! cursing. In 
my opinion, based on the general actions ot the persons 
engaged in this fight and their language, they were intoxi¬ 
cated; two of the men were staggering; while this fight 

11—4926a 
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was going on William and the assistant manager were both 
within three or four feet of the fighters; this fight took 
place in the vicinity of William’s desk, and lasted ten or 
twelve minutes; I have now stated everything I remember 
of that occasion. 

Cross-examination: 

I was given a position by the Prohibition Unit as informer 
December 14, 1926. On December 16th I don’t remember 
that anvbodv but me had a bottle. 

On December 16th, when we were moved to table 7, a dif¬ 
ferent waiter from Xo. 13, whose number, I think, was 7, 
waited on us; I don’t remember how waiter Xo. 7 looked; 
I never got a waiter’s number at any other table, other than 
waiter Xo. 7 and, waiter Xo. 13: Major White and Mr. Ford 
told me not to go into so much detail; waiter Xo. 13 waited 
on us twice; I kept the bottle of tea in the side tuxedo pocket 
or sitting on the floor or lying on the table; I handled that 
bottle part of the time, and some of the time Mr. Lyons 
did; it would be handed across to him and he would pick 
it up; this was the only tea bottle around that table. 

Q. Who was pouring it out when all this conversation 
was going on before this waiter that you are talking about, 
you or Mr. Lvons? A. Mr. Lvons. 

Q. And you were not pouring it out when you said, to 
the waiter, “Is if all right for us to drink our own whiskey 
if we bring it here?” A. That waiter? 

185 Q. Yes. A. I thought you meant the head waiter. 

Q. Xo. A. I poured it out. 

Q. And that is the waiter who said to you, “It is all right 
if you keep it under the table”? A. Yes, sir. 

Q. And that waiter was number what? A. Xo. 13, 

The conversation that I had with the waiter about bring¬ 
ing my own liquor occurred before the waiter brought the 
ginger ale to me; I had the bottle in my hand at the time. 

The witness thereupon identified his signature to an 
affidavit which he made on December 17th, which contained 
the following: 

“Two boys and two girls were seated at a table immedi¬ 
ately east of our table when we transferred from the balcony 
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to the main dining floor, and each were sober! They were 

drinking openly from a whiskey bottle for about a half 

hour when the bov sitting on the east side! of the table 

poured the contents of the bottle into an empty glass on the 

table, from which he served the contents to tie others and 

to himself in their glasses of ice and ginger al£. When the 

party left at 2:15 a. m. the boys were very mieh under the 

effect of liquor, but the girls showed no effecj; of drinking. 

The boy who was serving the liquor got into Jan argument 

with one of the musicians and the head waiter! asked him to 

go to his table and sit down. About 1:30 a. ml a captain of 

the army, in uniform, came to the table of tike above boys 

and held a conversation with them. He was very much 

i. . 

under the effects of liquor, but I did not see him drink any¬ 
thing at that table. 

4 ‘At a table directly north of us were two men and two 
women who were sober when we took the tatjle near them, 
but before they left about 12:30 a. m. one of tlie women who 
was about 30 years of age and dressed in a i*ed dress and 
hat was very much under the influence of liquor. They 
were drinking the contents of a pint bottl^ mixed with 
ginger ale.” 

■ 

I do not dance; I don’t think I ever saw a jpaper napkin 
in the place. 

I saw amber-colored ginger ale served there two or three 
times; it was a darker ginger ale, and, by reason of its 
color, one might think it might have something intoxicating 
in it. | 

I know a Canada Drv label when I see it; it is black and 
white, I think; I don’t remember that it has any 
186 distinctive colorings on it; I think it is jeither a black 
label with white printing, or a white la[bel with black 
printing. j 

On December 18, the party of four seated north of table 
“I” kept their bottle on ti ; table; it was a| Canada Dry 
ginger ale bottle. 

I don’t remember seeing a party of five j men and five 
women hugging and kissing each other on any of these 
occasions. 

The two men and two women who looked father refined 
and had a silver flask were sitting at table No. 9, right close 
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to me; the liquid they were pouring was an amber color; I 
don’t know what I meant on mv direct examination when I 
said I could not see the liquor. 

William, and also the man to whom I have referred as 
the head usher, wore evening clothes; the assistant manager 
and the head usher are the same person; I saw him issuing 
instructions, but not to William; the waiters told me this 
man William was the head waiter and manager of the floor. 

When the prohibition agents came in I was at table 14; 
Mr. Lyons told me they were prohibition agents; when I 
saw them thev were with a man I did not know; this man 
was not the head usher; then thev were seated and this man 
went over and talked to William who was at his desk; while 
these agents were there the waiters went in and out and 
took food and drink to the people; I saw people drinking 
before the agents got there that night. 

I did not mean that forty intoxicated persons were danc¬ 
ing on the floor at one time; I do not remember the highest 
number in any one dance that I thought were intoxicated, 
but it was not a number approaching forty. 

When I came into the Cafe, I saw only the one man I have 
described who appeared to be intoxicated, and I saw no one 
come in that evening that was intoxicated; I formed my 
opinion that these forty people became intoxicated while 
they were at the Le Paradis Cafe; I do not know that all 
these persons I saw intoxicated became intoxicated in Le 
Paradis. 

• The two men and two women with the pint bottle were 
near table 22; the table that had four girls and six boys was 
No. 21; the girls and boys were about 21, 21 or 22 years 
old; there were no old men at that table; I did not see any 
tables in the vicinity of tables 20, 21 or 22, with five old men, 
55 or CO years old, and five young girls at it; I do not re¬ 
member a party of five old men and five young girls along 
the dance floor; I don’t remember five old men and 
187 five girls on any of these visits; the party of four 
boys and six girls were seated at the second table 
from where Mr. Davis sat. This party was seated near 
table 21. I did not, at any time that Mr. Davis was at the 
table which I believe was table No. 19, see anybody at that 
table pouring anything, and I did not at any time see Mr. 
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Davis drink out of any of the glasses that they poured into; 
I saw coffee and sandwiches served a great many times, 
on all of the evenings; I also saw drinks served!that looked 
like lemonade, some red ones that looked like loganberry, 
and some orangeade; I saw the square bottle labelled ‘ 4 High 
and Dry Gin” under Mr. Davis’s table when I walked 
across the room; I could see it from where I (was sitting 
after I had located it; there was also a quart bottle which 
was kept sitting on the floor somewhere in tliat vicinity, 
but I do not know just where; after Mr. Daius left this 
table to go to the orchestra, I saw him sitting (at the table 
a time or two. 

On January 8th I used a pint silver flask thajt I got from 
Mr. or Mrs. Mansfield. 

I saw the young man and the girl who were pf the party 
sitting at table 11, at which the two men were frying to get 
the girl drunk, dance two times; I did not moye out of my 
seat except possibly to go away for a few ifiinutes, and 
when I came back I took the same scat. 

This party was there when 1 arrived, and, asj I remember 
this girl was all right then; I don’t remember her being 
intoxicated until just before they left; I also saw him pour¬ 
ing into her glass while she was there. 

Q. You stated that you did not obesrve any persons con¬ 
nected with this establishment near the place (of this table 
when this man, the elderly man, was pouring into the girl’s 
glass while she was absent? A. No. 

Q. You said that they were not? A. I said! they were— 
not while she was there. Didn’t I? That whs my under¬ 
standing of it. 

Q. Well, then, you want us to now understand it that 
while she was away from the table somebodvi came there? 
A. Somebody was there. 

Q. Who? A. The assistant manager. j 

188 By the Court: j 

Q. What is that? A. The assistant manager. 

The three men that were using the silver fla^?k at the first 
table east of the steps leading up to the balcony, on the 
main floor, did not get intoxicated, nor did tl|e men at the 
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table with the one girl, so far as T know; she had only two 
more drinks than the men. 

At this point several persons entered the room, and the 
witness stated that! he could not identifv any of them as 
being waiter No. 7; he could not positively identify any of 
these men as waiter No. 13, but he thought that one Font 
w’as waiter No. 13; he was unable to identify the head usher 
or the assistant manager among them, and he testified that 
he would not know the man who waited on the prohibition 
agents, or the man who said, “We think the men over 
there are prohibition agents. ” The men previously re¬ 
ferred to gave their names as William Kelil, Robert C. 
Kehl, Demetrio Font, Dominick Pissiani, Walter Heine, 

Walter Gunther and Ravmond Bavasca. The witness iden- 

%> % 

tified Robert C. Kehl as one of the men he saw in the Cafe 
when he was there. It was conceded that these were not 
all of the waiters that were there. 

None of the employees of Le Paradis ever took me to 
task for using a liquor bottle, and that is not the reason I 
used a flask instead. 

The witness was thereupon shown a bottle which he 
stated was Canada Dry Ginger Ale bottle, and testified as 
follows: 


I did not sav that Canada Dry has a black and white 
label, nor that Canada Dry has a black label with white 
printing on it; I think the “Canada Dry” bottle now exhib¬ 
ited to me lias a regular Canada Drv label, but I would not 
sav that tliev have not anv other label; I have seen other 
labels up there; I think it is the usual label on the regular 
ginger ale. 

The label on the bottle shown the witness as aforesaid 
is about four inches wide and 2-3/4 inches tall. It con¬ 
sists of a map of Canada and adjacent islands in pink, the 
lower portion of Greenland in green, most of Alaska in 
yellow, a portion of the United States to about the latitude 
of Chicago in vellow, and the surrounding water in blue. 
Across the map of Canada is printed in black, “Canada Dry 
Ginger Ale.” 

On January 15tli we first sat at table “X” and then 
moved over in the location of table 45; the three men and 
three women who I testified had a quart bottle were 
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189 about in the vicinity of table 43, two or three tables 
from me, and were using* the bottle up on the table; 
the bottle was not wrapped up; the lady of thi^ party did 
not fall to the floor, but just slumped down hi the chair; 
I did not see her sitting on any of the men’s iaps, and I 
don’t remember that any of the men picked he^ up on his 
lap; I was at that table all the time that this lady slumped 
down in her chair; the waiter took out the bottle which this 
party had been using. 

The bottles about which I have testified are tbe onlv ones 
I remember; I do not mean that the thirty or forty people 
who I testified were intoxicated were intoxicated on the 
floor at one time; I don’t know whether any of tjhese people 
that were intoxicated were there prior to my arrival; some 
of them may have been; I cannot recall any single person 
who came into the place sober after I got the|re, and who 
was one of these thirty people that were intopdcated. 

The government chemist, Dr. Spear, in rriv presence, 
poured out the contents of the bottle, Government Exhibit 
6, touched a match to it and it just flashed; he also smelled 
of said contents and he also poured out the contents of the 
bottle, Government Exhibit 7, and smelled and tasted of 
same; he then touched a match to the contents which burned, 
and Dr. Spear told me that he thought that thk little green 
bottle marked “Government Exhibit 7” which! I picked up 
on January 1 contained corn whiskey; at the t^ble where I 
picked up the bottle marked “Government Exhibit 7,” as 
I was leaving, I had seen three men and three women sit¬ 
ting; I also saw other bottles at that table Ijnit I Jo not 
know what became of them. 


I 

On January 1, 1928, there was a very large crowd there; 
I saw the twenty-one people on the balcony thjat I thought 
were intoxicated all at one time; they were atjtables H, Q, 
R, G, C and 0; I cannot describe any of theiji except one 
large woman who was dressed in white and was around 30 
vears old; this was New Year’s Eve, and tliev had a lot of 
rattles and noise makers, and I concluded thkt thev were 
intoxicated because they were making noise knd whirling 
the lace umbrella around, and from their actions I con¬ 
sidered they were intoxicated; the only person I saw stag¬ 
ger was the woman in white; some of them! were telling 
dirty stories, at table “Q”; the woman in \vhite was not 


1G8 


NATIONAL CAFES, INC., VS. U. S. OF A. 


too drunk to dance; most of these people were there before 
I got there and I don’t know whether they were intoxicated 
when they came or whether they came there sober; I 
190 smelled the breath of one man; I judge there were 
225 or 230 people in the room; T saw only one intoxi¬ 
cated person that night other than on tlie balcony. 

Redirect examination: 

The man who told us that he thought agents were there 
and warned us to be careful, whom l described as the head 
usher, came from William's desk; it was the chief usher 
who told us that the agents had left, the same man who had 
the previous conversation. With reference to the table 
where I testified thev were trving to get the girl intoxi- 
cated, a man had a bottle in his hand at the time. I saw 
the assistant manager come to the table; I considered the 
assistant manager and the head usher to be the same per¬ 
son, and the manager to whom I refer as William is a dif¬ 
ferent person, and whenever 1 speak o f the manager I mean 
William. 


Dr. Albert A. Spear. 

Direct examination: 

I live in Takoma Park, Maryland, and am employed as 
a chemist in the Chemical Laboratory, Bureau of Internal 
Revenue, having been so employed for about eleven years; 
before that I was an instructor in chemistry at George 
Washington University. 

It was thereupon conceded that this witness was qualified 
to testify as a chemist. 

The witness being handed Government Exhibit 7, testi¬ 
fied : 

Shortlv after January 1, 1928, Mr. Harrv M. Douthitt 
brought to me two bottles one of which was like Govern¬ 
ment Exhibit 7, and asked me to analvze the contents. I 

• •> 

measured the contents of the bottle, smelled and tasted of 
the same, but could not make an analysis because of an 
insufficient quantity qf the contents. I know the taste of 
whiskey, and I know the smell of whiskey; I have been 
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analyzing whiskey for 1 lie Prohibition Unit for the last 
ten years in all cases in the Citv of Washington and in 
other parts of the country, and, in making tlnjjse analyses, 
I have tasted and smelled of various liquors; prior to tast¬ 
ing and smelling of Government Exhibit 7, I have tasted 
and smelled of thousands of samples of liquors, including 
what I knew to be whiskey, and at that time} I knew the 
taste and smell of whiskey. 

The witness was thereupon handed Government Exhibit 
7 and testified that in his opinion the contents thereof were 
rve whiskev. 

191 Witness further testified that Government Exhibit 
G was similar to one of the bottles that LMr. Doutliitt 
brought him on said occasion; that he made the same test 
with this bottle as he did with the other bottle; that dur¬ 
ing the period of ten years that he had smelled the various 
kinds of liquors, he had, as a matter of regular routine in 
making analysis of liquors, tasted and smellcjd the same; 
that during the last ten vears he had testified in the District 
of Columbia’s Courts, giving his opinion as to the various 
kinds of liquors he had analyzed, on the average of two 
and three times a day; that from his experience in tasting 
and smelling various liquors he was able to ^state what a 
given liquor is when he smells and tastes of it,jand the wit¬ 
ness, being handed Government Exhibit 6, smelled of the 
contents thereof and testified that in his opiiiion the con¬ 
tents of Government Exhibit 6 were corn whiskev, an in- 
toxicating liquor, and that the contents of Government Ex¬ 
hibit 7 were rye whiskey, and that it contained more than 
one-half of one per cent of alcohol by volume; but he was 
not able to tell the alcoholic contents thereof.! 


Cross-examination: 


When I referred to the contents of Governijaent Exhibit 
6 as corn whiskey, I meant that it is something intoxicat¬ 
ing. I am certain from the taste and smell of jtlie contents 
of this bottle that it is corn liquor. There ivas about a 
tablespoonful of liquor in this bottle, about the same 
amount that there now is, and I can tell from jthat amount 
that it is corn liquor. Corn whiskey has a peculiar pungent 
odor of its own, and one does not have to be an expert to 
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tell it once you have smelled of the same. You do not have 
to be an expert to determine whiskey when you have tasted 
it, and I am willing: to swear that, by smelling and tasting 
of the contents of Government Exhibit 6, it is corn whiskey. 
From the fact that the contents of Government Exhibit 7 
burned, I determined that it contained more than one-half 
of one percent of alcohol. If it had had ether in it, I would 
have detected that fact by the smelling and tasting. 

Alexander Dowell Mansfield. 

Direct examination: 

I am a police officer of the Metropolitan Police Depart¬ 
ment of the Gitv of Washington, and have been such for 
two years and a half; T am the husband of policewoman 
Hazel K. Mansfield; T first went to Le Paradis Cafe 
192 January 4, 1927, arriving in the neighborhood of 
twelve o'clock midnight; 1 went alone and there I 
met my wife, Mrs. Whitney, Mr. Douthitt and Revenue Offi¬ 
cer Craig: they were seated near table 24; a party of two 
men and two women, seated near table 39, had a dark 
bottle labeled Canadian Club Whiskey. There were ginger 
ale bottles on the table, and glasses, and they several times 
poured a fluid from this bottle into the glasses on the table 
which darkened the color of the ginger ale, which is natur¬ 
ally light: they kept this bottle on the floor underneath the 
table; before they poured the contents of this bottle into the 
glasses the glasses contained cracked ice and they added 
ginger ale afterwardst after they poured the contents into 
these glasses they drank it : when T arrived there they ap¬ 
peared to be in sober condition and when I left they were 
not what I would call drunk, but you could tell they were 
under the influence of liquor: I had the opinion that they 
were intoxicated by their actions, such as their talk, their 
laughing loud, and their general actions on the dance floor, 
and the way they walked; I have made several hundred 
arrests for intoxication, and from my experience I would 
say that these people were partially intoxicated. One man 
and two women were* 1 would say, partially intoxicated, 
and one man in particular was pretty fairly drunk; I left 
with the rest of my party, about 2 or 2:30 a. m. 

I saw the waiter there several times, putting cracked 
ice in the glasses, and, I think I saw him bring ginger ale 
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there the second time to this table, but I could not say that 
the waiters were about this party’s table during the time 
they were pouring from this bottle; when lie was pouring 
from this bottle he would lift it up to the edge of the table 
and pour from it. 

A party of eight young people near table 4(2 had a bottle 
labeled Old Crow. This bottle was not there when I first 
observed them; one of the boys poured into one of the 
glasses an amber-colored liquid from one of the bottles, 
which they must have kept on the floor, as 1 only saw it 
when it was in his hand; I saw the label of tjhis Old Crow 
bottle very plainly; I judged it to be a qujirt or a fifth 
whiskey bottle; I saw this young man pouring] just once; he 
was pouring into empty glasses, and the of her boy was 
adding the ginger ale, which was light in c(j)lor; I saw a 
part of this party drinking. 

193 The waiter was present when they were pouring 
from this Old Crow bottle and when they were drink¬ 
ing the contents mixed with ginger ale; one !of this party 
were drunk, but you could tell they had been drinking. 

As mv wife and I were dancing, we saw Mr. Davis and 
two other men near table 17 or 18; I knew Mr. Davis at that 
time, to speak to, having met him about four'or five years 


ago. 


The witness thereupon identified the defendant Davis 
in the courtroom. 

I saw on the floor at the feet of one of these ihen a square¬ 
shaped bottle with the label High and Dry giji; that bottle 
was at the feet of the gentleman who was Seated at the 
north end of the table; Mr. Davis was at tliie south end; 
we were dancing around and when we came back Mr. Davis 
was not at the table, but had walked across tliie floor to the 
orchestra; 1 did not see them drinking; I saw (hem pouring 
but onlv once; Mr. Davis then was directlv across the floor 
talking to the leader of the orchestra; after Mr. Davis went 
to the orchestra, he went back to the same liable and sat 
down, but 1 did not see him drink at that table; lie was 
around that table all evening. He was up anjd down from 
that table several times, during a period of dver an hour, 
back and forth, first to the orchestra, and tli0n I saw him 
go to the cigar counter. 


i 

i 
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There were two silver flasks on the table to the left of 
and next to the table at which Mr. Davis sat, where an 
elderlv man was seated, one Ivins: flat and the other one 
was propped up against a glass or bottle there. This man 
poured from one of the flasks the contents, which was color¬ 
less, and mixed it with ginger ale. I saw him drink just 
once; he appeared to be sober. 

There were about 150 present that night; not over three 
or four, including those already mentioned, were under the 
influence of liquor: 1 noticed very little food being served; 
I judged that these three or four people were intoxicated 
bv the manner in which tliev conducted themselves; on the 
dance floor they appeared to be drunk; they talked rather 
incoherently: most of the waiters seemed to be serving 
either ginger ale or White Rock; in a very few cases you 
would see sandwiches and salads and coffee; 1 never saw 
a regular dinner served on this night; I would say, roughly, 
tliev were eating at mavbe five or ten tables, and at the other 
tables there was mostly ginger ale or White Rock; 
104 I do not recall any other bottles at this place on the 
occasion other than ginger ale bottles. 

I went there again on January 8, 1927, with my wife, 
policewoman Ferrill and Mr. Douthitt, arriving at about 
12:30 A. M., and remaining about an hour; there were about 
175 people there when I arrived; we sat near table 13. We 
ordered some ginger ale and Mr. Douthitt paid 75c per 
bottle: these were split ginger ale bottles and held about 
an ordinarv water glass full and were smaller than the 
regular size ginger ale bottle and smaller than the Canada 
Drv ginger ale bottle exhibited to me by defendants’ coun- 
sel. 


The defendants objected to the foregoing testimony in 
regard to the price of the ginger ale, upon the same grounds 
as those previously stated in support of objections to other 
similar testimony. [The Court overruled said objection, 
to which action of the Court the defendants then and there 
duly noted an exception. 

The witness thereupon continued as follows: 


There was a square-shaped bottle labeled High and Dry 
Gin on the floor near a table to my right, occupied by two 
men and a girl. The men would take turns dancing with 
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this girl, and while they were dancing thd man that was 
left at the table would pour the contents of this bottle 
into this girl’s glass, and they would always pour more in 
her glass than into their own, and she became very much 
intoxicated and had to be taken from the rj>om. I did not 
•have any difficulty seeing this bottle on jthe floor from 
where I was; it was right down by the side jof his feet; the 
label on the bottle was pointing directly towards me and 
I was facing the bottle; this young ladvfs hair became 
disheveled and she was staggering on the djmce floor when 
thev were dancing with her. She became rather boisterous 
and the two young men of her party escorted her from the 
room; one had hold of her arm and one walked ahead; she 
was staggering a little, with him holding on to her; I saw 
them only as far as the cigar case. When tjiey went up to 
the cloak room I could not see them from jthen on; while 
she was being taken out, the head waiter or nfianager, whose 
name is either Robert or William, was standing at his desk. 

I could not say that the waiters were righjt at their table 
at the particular time when they were poiiring, but they 
were in and around the tables at all times. 


Two men and two women at a table in the] balcony had a 
flat pint colorless bottle, without a label, containing a color¬ 
less liquid; I saw the young lady pour into jthe glasses on 
the table and then add ginger ale to tlieiji. It did not 
change the color of the ginger ale. I saw them drink this 
on two different occasions; they did not appear to be drunk. 

A man and a woman at a table at the end |)f the balcony, 
next to ours, had a silver flask from which tljie man poured 
a liquid, the color of which I could not see, into the ginger 
ale; that did not change the color of the ginger ale. You 
could tell that they had been drinking. Their leyes sparkled. 

They were talking rather loud and boisterous, and 
195 from their general actions I would judge that they 
were partially intoxicated. Two men,j at a table di¬ 
rectly across from ours, had a silver flask that they poured 
from, and one of those men appeared to be fairly well in¬ 
toxicated. I say this man was intoxicated [because when 
he got up from the table he staggered. 

As we danced around the floor I observed; on two other 
occasions, bottles on the floor. One of tlieip was a High 
and Dry bottle, at an unoccupied table, an4 another was 

I 

I 
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an ordinary pint! bottle under a table occupied by a man and 
woman. I did not see either one of these bottles touched. 
There was a partially filled Hat-shape pint bottle under the 
table containing an amber fluid. I did not see anybody 
touch that bottle: I would say, from my experience, that 
this was a liquor bottle; it had no label on it. 

On this night! in particular I observed hat there were 
more drunks, or people under the influence of liquor, than 
on previous nights. I judge this night there were possibly 
fifteen in the room, including those about whom I have spe¬ 
cifically testified,: that were under the influence of liquor; I 
was judging by the way they danced, their conversations, 
the loud and boisterous wav tliev conducted themselves and 

m/ % 

their sort of staggering. They were not able to control 
themselves on the dance floor. They were bumping into 
people, and you could see the sparkle in their eyes, the 
glassy effect on the eye; these fifteen persons were mostly 
men. On this occasion 1 noticed that the majority of people 
there were ordering ginger ale or White Rock, and I did not 
see a full meal served there that night. I did see sand¬ 
wiches and salads served to a very small percentage of the 
people; there were about 15 or 20 places where you could 
see food was being served or had been served; the rest had 
no food: the onlv partv I saw that were drunk when I 
left the Cafe for good that evening was the young girl and 
the young man I first spoke of; 1 have gone over every¬ 
thing I remember on these two occasions. 

Cross-examination: 

I do not recall that I called my wife’s attention to any 
of the things that were happening on January 4, except at 
Mr. Davis’ table; I did not observe anvbodv on the bal- 
cony at tables “H” or “S” drinking or pouring out of 
a bottle on January 4th, and 1 did not, to my knowledge, 
call my wife’s attention to anything going on up there; I 
do not recall calling* mv wife’s attention to anvbodv on 

m/ 

January 8th while I was dancing, to anybody drink- 
196 ing up on that balcony. 

I don’t know what any of these bottles contained; 
when they brought the Canadian Club bottle up to pour out 
of it they held it sort of to the end of the table, apparently 
as if they did not want peo*ple to see what they were doing. 
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I do not recall whether it was Mr. Douthitt or Mrs. Whit¬ 
ney who called rav attention to Old Crow; Mrj. Douthitt 
turned around and looked at the Old Crow bottle 5 we talked 
about it and Mr. Douthitt turned around and looked; that 
night my back was directly to the dance floor, and I was 
facing north; I kept that position all evening except when 
I got up to dance, and to the best of my knowledge, all the 
other persons kept their respective positions. 

I don’t recall any party of live old men and live voung 
women in the place at any one table that evening); I do not 
recall, at any of my visits there, five old menj with five 
young girls. j 

I saw a reddish punch served at several tables, I would 
say to ten or fifteen people; I was mistaken when j I said the 
only thing I saw served in the line of drinks was ginger ale 
and White Rock. 

The man and woman with a flask who poured it in the 
ginger ale were at table “P”; I don’t recall tliebi getting 
up and leaving the place and leaving the bottle lying on the 
seat, nor do I recall them putting it under the benjch. They 
put it somewhere underneath there. I don’t know whether 
it was under the bench or on the bench, or in the! handbag, 
or in his pocket, but it was kept off the top of th^ table; I 
think they were not intoxicated at any time during the 


evening. 


Agnes L. Ferrill. 


Direct examination: j 

I am employed by the Woman’s Bureau, Polic<t Depart¬ 
ment, in the City of Washington, and have been so em¬ 
ployed since December 3, 192G; I went to Le Paradis Cafe 
on January 8 , 1927, with Harry N. Douthitt and Police 
Officer Dowell Mansfield and Policewoman Mansjfield, ar¬ 
riving at 12:10 A. M., and remaining until about 1:20 A. M.; 
we were seated at table 13; two men about 30 or 35 vears 

i j 

old, and a woman about 25 or 30 years old, seated 
197 near table 11, next to us on the west, had ja square 
bottle labeled “High and Dry Gin,” and containing 
a colorless liquid, on the floor; usually while one man and 
the woman were dancing together, the other m^n would 
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pour the liquid from the bottle into the glasses, pouring 
more into her glass than into the other two, and when she 
resumed her seat she drank the liquid; the other man did 
the same thing; I saw them pouring at least twice that I 
recall into a glass into which cracked ice had been placed, 
but I do not know what else was in the glass; later, when 
tliev left, the woman seemed to be intoxicated because she 
staggered and had to have assistance in leaving the room; 
she was assisted out by the two men, one on either side, 
holding her arm; she needed assistance in walking because 
she staggered slightly as she rose from the table, and that 
is the reason 1 thought the men assisted her in walking; she 
was completely under the influence of liquor; during the 
time I had this ladv under observation the waiters were 
passing in and out between the tables around in different 
parts of the room, and passed this table frequently. 

By the Court: 

* 

You testified, as I understand it, that while one of these 
men was dancing with this woman, the other man would 
be pouring a drink of some kind of liquid into this glass. 
Do you want the Court to understand that the waiters were 
there at the table at that time? A. Xot at their table, but 
they were passing in and out in going to other tables. 

Q. So at no time while anything was being poured into 
this glass by either of the men was there a waiter at the 
table serving them or waiting upon them? A. Yes, I re¬ 
call I do remember a waiter being at that table once, at 
least, while I was there, but I do not just remember what 
he brought them. 

The witness' thereupon continued as follows: 

Three men were at table 1 or 4, across the room, one of 
whom several times poured a colorless liquid from a silver 
flask; these men seemed to be drinking rather than eating; 

I did not make any observation as to their condition. 
198 At another table on the balcony, just across the 
railing from our table, near table B, were a man and 
woman, and the man had a silver flask also from which he 
was pouring a liquid into a glass containing cracked ice 
and some other liquid which they were drinking; I saw 
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them pouring once; I could not say that either lone was in¬ 
toxicated. 

At another table on the balcony there was a party of 
three men and three women who had on their table a square 
quart gin bottle, but I saw no label on it; tjiey poured 
liquid from this bottle into the glasses several'; times; the 
waiters were at their table at least twice while these people 
were drinking and at least once while they wejre pouring 
from the bottle; this party was hilarious and rather boister¬ 
ous, but I cannot say they were intoxicated; on January 
8 th only a small percentage of the people were; eating; of 
the people in my end of the room only about ten per cent 
were eating, and the rest were drinking from j flasks and 
bottles. 

i 

Cross-examination: j 

In regard to the party of the girl and two mim at table 
11 , the bottle from which they poured was not covered; 
when they poured the glasses were not taken dqwn beside 
the table but it was poured openly. j 

I don’t recall any conversation with our waiter at our 
table; neither Mr. Douthitt nor Mrs. Mansfield a| any time 
in my presence held any conversation with the employees 
or with any people that T thought were employees of the 
establishment. j 

I 

Mrs. Juanita Whitney. 

I 

Direct examination: j 

My name is Mrs. Juanita Whitney; T am employed in 
the Metropolitan Police Department at the Wonjien’s Bu¬ 
reau in this City, and have been so employed sinc4 June 21, 
1926; tlie first time I went to Le Paradis Cafe was Decem¬ 
ber 15, 1926, with Prohibition Agents Lyons and $tott, and 
Policewoman Mansfield, arriving about 10:15 Pj M., and 
remaining until about 1:00 A. M. I think Mr. ^tott and 
Mr. Lyons each had a flat pint whiskey bottle of tya; I had 
seen other whiskev bottles in other night clubs,j which T 

v O 7 I 

knew to be whiskev bottles because they were labeled such: 
this bottle I am now describing was of the s$me kind 

• i 

199 and shape of those other bottles I have seen; in the 
presence of several waiters Mr. Lyons and l^lr. Stott 

12—4926a ! 
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would pour the contents of this bottle into glasses fur¬ 
nished by the waiters, containing cracked ice, and then they 
would mix this with the ginger ale, and then with the use 
of a long-handled teaspoon they would stir the contents of 
the glass; I knew these persons I have described as wait¬ 
ers to be such because I saw them serving ginger ale and 
some food to guests at other tables. Tliev were dressed in 
black, I think, black trousers and a black coat with a little 
black tie, and white collars, and a white shirt. I was seated 
near table 40, but 1 am not certain of the exact table. 

While dancing I observed a young couple seated near 
table 18, and the man had a pint silver flask in his la]), and 
lie had a glass in his lap into which he was pouring the 
liquid from the flask; I did not notice any of the persons 
connected with the Cafe in connection with this party at any 
time during the evening. 

While I was dancing I saw an elderly gentleman sitting 
alone at a table; he had a tall brown bottle, with a very 
long neck, in his lap: the neck of the bottle showed a little 
above the table, and he motioned with his hand to, I be¬ 
lieve it was the manager, and as he motioned he evidently 
had a corkscrew, and he proceeded to remove the cork 
from his bottle; this bottle contained a colored liquid; what 
I saw about the man whom T described as the manager 
that gave me to understand that he was the manager, is that 
he did not serve any food all the evening, and he just 
walked around among the tables, just to see, perhaps, that 
everyone was served and well provided for; when he was 
not walking around those tables he was standing at the 
south end of the dance floor, at a small desk which is the 
manager’s desk; I think I met this man and learned that 
his name was William; he had on a black suit and a white 
collar; he sat over there by the desk and seemed to have 
the management of the Cafe; I did not see William go over 
to this man who motioned to him when he opened his bottle. 

At table 22, to my left, there was a party of five men 
and five girls. The men were middle aged and the girls 
were probably 18 to 20; this party had a large square 
bottle, which looked like a gin bottle, ajid it contained 
colorless liquid: I saw no label on it; they passed this 
200 bottle around their table without any attempt to con¬ 
ceal it, and each one would pour the contents into 
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the taller glasses containing cracked ice, and then they 
mixed this liquid with ginger ale, and drank this mixture. 
I saw them pouring twice; later in the evening the girls 
and these men became most affectionate; they kvere throw¬ 
ing their arms around one another and kissing; there 
seemed to be two waiters at their table most jot* the time, 
because it was a large party, and they were standing near 
there when the large square bottle was being parsed; it was 
one long table; they were intoxicated; prior to fny visits to 
Le Paradis, I had seen intoxicated person*! on Ninth 
Street. 

A man about 33 years old, sitting alone at table 28, near 
the orchestra at the north end of the dance doorj, frequently 
put his glass, containing cracked ice, down into his lap; he 
looked all around as if he was afraid someone was looking 
at him, and then brought his glass, containing colored liquid, 
u]) to the top of the table: he would mix this Hiquid with 
ginger ale, and drink this mixture. When he went out 
about 12:30 he staggered just a bit. He walked junsteadily, 
and when he was sitting there at the table hisj eves were 
dazed. He was intoxicated. In fact, I think ivou would 
call him drunk. After Ins departure, when T w&s dancing, 
I saw Hie bottle lying in the seat where he had bbcn sitting. 
It was, I believe, a flat pint-size whiskey bottles; I saw no 
label on it. j 

I saw one couple on the dance floor who werq drunk; it 
was all they could do to dance, and they lacked expression 
in their eyes: T know they were intoxicated by th^ir actions. 
They didn’t act like an ordinary person who is dancing 
that isn’t drunk. 

Once, when Mr. Stott and Mrs. Mansfield were dancing, 
Mr. Lyons took this bottle of tea from his pocket, and in 
taking it from his pocket the cork fell on the floqr, and the 
waiter who was standing near saw him taking jtlie bottle 
from his pocket and saw the cork falling, and he Came over 
to the table. M?/ Lyons looked under the table for the cork, 
and the waiter came over and lighted some majtches and 
helped him find it. Mr. Lyons said, “I have losf the cork 
from my bottle here,” and they were unable t<p (ind Hie 
cork, so the waiter went out and brought Mr. Lvops another 
one. And when he came back with the cork, Mr. Lyons 
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poured 11 le tea into my glass and into his glass, while the 
waiter was standing right there. 

I again went there on December 1G, 1926, with Pro- 

201 hibition Agents Douthitt and Lvons and Police- 

woman Mansfield, arriving sometime around 10:30 

and remaining until 1:15 or 1:30 the next morning; we were 

seated near table “I” on the balconv and later we moved 

* 

down on the flodr, near table 7 or 9; Mr. Douthitt had a 
pint whiskey bottle labeled “Pikesville Whiskey” and con¬ 
taining tea, and while we were seated at table “I,” in the 
presence of the Waiter, be removed this bottle from his coat 
pocket and poured the tea into the glasses containing 
cracked ice. He asked the waiter. “Is it all right to bring 
your own liquor up here and drink it?” The waiter was 
standing right there and his number was 13. The waiter 
said, “Oh, yes, that is all right, just so you keep it under 
cover,” and he sort of tapped Mr. Douthitt on the back 
and said, “Sure, that is all right. Just be careful with it, 
that is all you need to do.” Then we moved down on the 


floor, and we were served our sandwiches and some coffee, 
and the waiter, at Mr. Douthitt’s request, called William 
over to our table: William came over and Mr. Douthitt said, 
“I would like to have a party up here some night, 10 or 12 
people. Is it all right if I bring my own liquor up here 
and drink it?” He said. “Yes, that is all right. You call 
me up some afternoon of the evening that you want to come 
up here, and I will make reservations for you.” I don’t 
recall anything else said bv Mr. Douthitt or bv William that 
I heard. During this conversation with William, Mr. Dou¬ 
thitt took this bottle from his pocket and poured some liquid 
into our glasses, and laid the bottle on the table; it was 
partly covered with a napkin some of the time, and some 
of the time it was not covered at all, but it was not covered 
with a napkin during this conversation with William; I 
don’t recall whether he put a napkin over it when William 
was there; the label was exposed. 

After we had moved down to the floor I saw a party of 
four exceptionally young people sitting in front of me near 
table 8 or 10; under the table was a bottle bearing a label, 
“Canadian Club,” containing a colored liquid; these two 


boys would remove the bottle from under the table and pour 
the contents of it into four glasses containing cracked ice 
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on the table; then they would set the bottle back on the floor, 
and mix this liquor with ginger ale. One b<j>y wearing a 
gray suit and a yellow flower in his button hole, became 
very much intoxicated. Tie just drank constahtly from his 
glass, and then he would replenish it with this liquid from 
tlie bottle labeled “Canadian Club”; his eyes wfere inflamed, 
and he talked and laughed and didn’t 'realize what 
202 he was saying, and acted so peculiarly, j It was hard 
for him to even sit in his chair; his lady friend at¬ 
tempted to take his glass from him, and she \Vould take it 
over by her plate, and then he would take it away from her, 
and then lie would drink the contents of her glass. Later 
on he tried to dance but was unable to continue, and had to 
sit down; in between dances lie walked over to tjhc orchestra 
and attempted to strike one of the men in the orchestra. 
William brought him over to his chair and told him to sit 
down. The liquid that these young men were pouring out 
seemed to be golden brown; the ginger ale ^vas Canada 
Dry and was practically colorless; the bottle vfas standing 
on the floor with the label towards me, and I co^ld not help 
but see it. I saw them pour from this bottle gt least five 

or six times and they just kept drinking. j 

i 

Q. Now during any ot* the times that this bo^ poured the 
contents from this bottle labeled “Canadian |Club” into 
these glasses of ginger ale did you observe the ^hereabouts 
of anv of the waiters or anvhodv else connected with the 
management ? A. The waiters were standing iat this end 
of the dance floor in and around the tables all eyening. 

On one occasion while this hoy was so pourinlg, a waiter 
was standing behind and three or four feet from that table 

0 . i 

and seemed to he looking at them; about fifteen minutes be¬ 
fore they left, an army captain in uniform, who jwas intoxi¬ 
cated, came over to their table. He stood very [Unsteadily. 
And this boy wearing a gray suit with the flower poured 
some of this liquid from the bottle labeled j“ Canadian 
Club,” into a glass, mixed it with some gingir ale, and 
offered it to the army captain, who drank some of the con¬ 
tents, and left after a few minutes. The army captain 
practically staggered, his eyes were all bloodshot; he was 
very much intoxicated; he wore an Americaii uniform; 
after he left this party of young people he went toward the 
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north end of the dance floor and 1 did not see him again 
that evening. 

As I was leaving the dance hall there was a little girl 
about 20 years old, dressed in red, who was standing near 
the elevator: she was leaning against the wall and attempt¬ 
ing to talk, hut she just lisped and could not talk clearly, 
and could not stand alone; she was very drunk; William 
was standing there by the cigar counter when this lady 
stood there; as she went out her escort put his arms around 
her to hold her up'; I do not recall anything else that eve¬ 


ning. 


I again went to Le Paradis Cafe on December 18th, 1926, 
with Policewoman Mansfield, and Mr. Douthitt and Mr. 
Lyons, arriving about 10:30 or 10:45 P. M., and leaving 
about 2:15 A. M.; we were seated on the south end of the 
hall, near table 7; about 200 guests were present; one of 
a party of two men sitting back of me and to my left, had a 
pint whiskey bottle in his pocket from which he 
203 poured a colored liquid into his glass containing 
cracked ice and mixed it with ginger ale. Later in 
the evening two ladies joined these men, and this man 
served the two ladies and the two men again from this bot¬ 
tle which he removed from his pocket; the ginger ale was 
colorless; I just saw them drinking; 1 did not observe their 
condition. 

About 12:15 prohibition agents Hartman and Cornett 
came in, and were seated near the cigar counter; when they 
came in Mr. Douthitt, in the presence of a waiter, took this 
Dottle of tea from his pocket and poured some into our 
glasses. The waiter was standing right near our table, and 
he said to Mr. Douthitt, “Sh-sh, better put that bottle away. 
We think there are a couple of prohibition agents in here.” 
And Mr. Douthitt put it away. While the agents were in 
there I observed the waiters going around about from one 
table to another, and apparently speaking to the guests, 
and while the agents were in there I didn't see any one 
using a flask or a bottle in any way, or see any person 
drinking like they had been before. Everybody was quiet, 
and there was a noticeable difference. They all seemed to 
be looking over at these two agents; these agents were in 
there about twenty minutes. When they went out the little 
assistant manager, a little man with blond wavy hair, came 
over to our table and said, “It’s all right now, they’ve 
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gone.” Mr. Douthitt then removed ilie bottle from liis coat 
pocket and gave us some of the tea right when this man¬ 
ager was there. And Mr. Douthitt said, 44 Do youjfhink there 
would be any danger of a raid up here? I wouldn’t want 
to be in a raid. That would be sort of disgraceful,” some¬ 
thing to that effect. And this little man said; this man¬ 
ager said, 4 ‘Oh, no,” he said, “no danger of thit. You’re 
all right.” 

The little man that I described as the managbr was not 
AVilliam and was not a waiter; he does not serve food, and 
walked around the tables to see that they were all served; 
he had a dark suit on which I cannot describe; I do not 
recall whether he was dressed differently from tlie waiters; 
at other times during the evening \ saw him standing over 
there by the cigar counter with William; these two men 
seem to have control of what was going on in thejCafe; they 
were both standing there while the agents were drinking 
their lemonade. And then the little assistant manager left 
there and walked in and about the tables, and then to our 
table when the agents went out; I do not know fhis man’s 
name; I think I would be able to recognize liinh now if I 
saw him; I do not know whether I could identify the 
204 man who came over to us as soon as th^se agents 
came in; 1 know him to be a waiter becausd he served 
us our ginger ale and our food; that is the wajter that I 
said some conversation took place with. 

After the agents went out the waiters went tjo the dif¬ 
ferent tables, and spoke to the guests; after that jthe guests 
drank from these glasses and danced; there jvvas more 
noise; at about 1:30 I saw many persons who wdre intoxi¬ 
cated; 1 counted 20 or 25 on the dance floor who were really 
drunk; I am led to state they were intoxicate^ by their 
manners on the dance floor, and the fact that several of the 
men would sort of hold the girls up on the ddnce floor. 
They would kind of stumble against tlie couples pear them 
and dance right into them. They didn’t seem to realize 
that there were other people on the floor too. j I do not 
mean that there were twenty intoxicated people on the 
dance floor at one time; I don’t recall seeing any bottles ex¬ 
cept the one that I mentioned. 

I have finished everything that I recollect on , the 18th; 
the majority of the waiters just served gingef ale and 
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cracked ice, and occasionally a sandwich or a salad or some 
rolls. 


I next went to Le Paradis on January 4, 1927, with Agent 
Craig, Mr. Douthitt and Policewoman Mansfield; later in 
the evening we were joined by Policeman Mansfield; we ar¬ 
rived between ten and eleven P. M., and remained until 
about 2:00 or 2:30 the next morning; we were seated at 
the north end of the dance floor near table 41; a party 
of three couples seated near table 42 along the wall on 
the east side, had a tall round quart colorless bottle, con¬ 
taining colored liquid; I do not recall seeing a label on it; 
they passed this bottle from one to another, pouring the 
colored liquid into the glasses containing cracked ice, and 
then mixing that with ginger ale, I saw them drinking this 
liquid; later one of the men was very much intoxicated, and 
he pulled the table cloth, and some of the glasses and one 
of the ginger ale bottles fell: the waiter came over and 
helped him to put the table back in order: I cannot identify 
or describe this waiter; I did not get his number; all six 
of this party were very lovable, affectionate, kissing one 
another, and were boisterous, and did not seem to care 
what they did, from which facts 1 concluded that 1o a cer¬ 
tain extent the entire party were intoxicated. 

205 At about 12:45 Mr. Mansfield pointed Mr. Davis 
out to me at table 15 or 1G, where he was sitting with 
two other men; I did not see anything at this table, 
but while dancing T saw two silver flasks on the table to 


the north of it. i One of the flasks was standing against 


the sugar bowl and the other was Iving on the table. I 
do not recall whether Mr. Davis was sitting there when 
I was dancing and saw those flasks; he did not sit there 
all the time; when I saw him he was sitting sort of side¬ 
ways, at a corner of the table with his back towards the 
north; he was about opposite the orchestra: he did not just 
sit stationary; 1 saw him when he turned around: he seemed 
to be interestedi in the people in his Cafe: as he turned 
around he looked back toward the north where I was sit¬ 


ting: T do not recall anything else that night. 

There seemed to be more drinking of ginger ale that 
night than on previous nights. People were just sitting 
there drinking and having a good time. They had favors 
on that night, and were making noise with the favors. 



185 


NATIONAL CAFES, INC., VS. U. S. OF A; 


I next went there on January 15,1927, with Agent Lyons, 
Mr. Douthitt and Policewoman Mansfield; we jwere seated 
at the north end of the dance floor, near table “X,” and 
afterwards we were moved to the vicinity of thble 45; this 
was a Saturdav night and the cafe was very crowded with 
about 225 persons being present; we arrived qbout eleven 
o'clock and remained until after 2 A. M.; shortly after we 
arrived a girl about 22 years old. who sat faffing me and 
who was one of a party of two young couples sitting di¬ 
rectly in front of me, fainted and slumped down in her 
chair; she was unconscious; the waiter who was standing 
at that table came over near our table, and Mrk Mansfield 
said to him, “What is the matter with that girl?’' He re¬ 
plied, “She has had too much rye." 

Mr. Koenigsberger: The answer is objected to on the 
ground that it is hearsay, and not binding uponjthe defend¬ 
ants. i 

The Court: Objection overruled. The defendants allowed 
an exception. 

The Witness: I heard the waiter say, “She lias had too 


much rye, and it is very strong,” or “It has a 
because I have tasted it.” i 

The Court: Motion to strike out overruled. ! 


kick in it, 


Thereupon the witness continued as follows:! 

i 

2 (Hi The gentlemen who were with this girl were about 

■ ' i . 

25; a waiter brought her a glass of water to revive 
her, whereupon she sat up, and while the waiter 4tood there 
tlicv were fanning her; I believe this waiter vAs No. 13 

• 1 j 

whom 1 had seen there on December Kith, and whom Mr. 


Douthitt asked if he could bring liquor up therej when she 
regained consciousness they took her out, and <jis she left 
she was very weak and could not walk or standi up alone, 
and had to be helped out: after she fainted she had the kind 
of whit ness that people have after a faint. Tljie waiters 
cleared that table after this party left, and it seejms to me, 
although I am not certain, that the waiter picked up this 
bolt! • and put il on a chair when lie took out the <jishcs, and 
then we changed to that table. Before this gijd fainted, 
one of the men poured some amber colored liquid into a 
wine glass, which he handed to waiter 13, who walked 


i 



186 


NATIONAL CAFES, INC., VS. U. S. OF A. 


out with it; I did not see the bottle from which he poured; 
I do not recall anything else on that occasion. There was 
a great deal of ginger ale served. 1 recall this one table 
where a couple was drinking some lemonade, and the other 
tables had ginger ale on them, and glasses with cracked 
ice; I do not recall seeing any food except what we had. 

During this evening I counted about thirty people on the 
dance floor who were intoxicated; about 15 of them were 
staggering. They were unable to walk in a steady manner, 
or dance in a steadv wav; tliev danced sort of around in 
a circle, and were unconscious of tlie fact that they were 
pushing into other couples on the dance floor; as l was walk¬ 
ing out after all the guests had left, I counted 12 bottle un¬ 
der different tables; some of which were tall and round 
with long necks, and some of which were flat pint and quart 
whiskey bottles; three of them were at a table just a short 
distance from William’s desk; I did not see any labels; I 
heard a conversation on this dav between Mrs. Mansfield 
and waiter No. 7. 


Q. Will you state now what this conversation was that 
you heard between Mrs. Mansfield and this waiter whom 
vou believe to be No. 7? 

mr 


Mr. Koonigsborger: The defense objects to the conversa¬ 
tion between Mrs. Mansfield and the waiter, upon the 
ground that it is hearsay, and not binding upon any of the 
defendants. 

The Court: The objection is overruled, for the reasons 
heretofore stated, and exception is allowed to the defend¬ 
ants. You mav answer. 


The Witness: 

207 A. 1 heard Mrs. M a ns lie Id say to the waiter, 
“What do you do with all of the bottles you get out 
of this place?’’ lie said, “Oh, we take care of those.’’ She 
said something about. “You must have a good many hot- 
ties.” He said, “Yes, in a night we get about two barrels 
full.” 

I went to Le Paradis on January 1, New Year’s 1928, 
with Mr. Douthitt, arriving about one o’clock and remained 
until about 3:40 a. m. 


1ST 
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Mr. Koenigsberger: Tlie defendants object to all occur- 
rances that occurred in January, 1928, for the dame reason 
as those urged when the same testimony was offered by 
Witness Mulhall. j 

Mr. Orcutt: And the testimony is offered for the sole 

• | 

purpose of showing a continuance of the nuisance, for the 
same reason as that shown bv the Witness Mulhall. 

The Court: It will be accepted for the reasons assigned 
by counsel for the Government. The objection ^s overruled, 
and exception allowed to the defendants. 

I 

The witness thereupon continued as follows j 

j 

We were seated on the south end of the balconv, near 
table “K”; the dance hall was very crowded and unusually 
noisv when we entered. An elderlv man seated with a 
woman to our left had two flasks, one in each pocket; he 
poured the colorless contents from those flasks jinto glasses 
which contained cracked ice, served by the assistant mana¬ 
ger, and he mixed this liquid with ginger ale; \fhen the as¬ 
sistant manager brought the cracked ice the flask was in 
his pocket, and he took it out after he had gone this gentle¬ 
man and lady were not eating, but just drinking this color¬ 
less liquid. 

There was a party of three men and three w^men to the 
front of us and to the left, seated under one of {those large 
silk parasols, who had two bottles under theiij* table, one 
of them tall and round, containing colored liquid, and the 
other a flat whiskey bottle; they poured liquid {from those 
two bottles into their glasses and mixed it with {ginger ale; 
1 believe they were both quart bottles; they word very noisy 
and boisterous, and the men and women were j loving one 
another; I should say this party was intoxicated. 

A party of six seated opposite that party, under the other 
parasol, had a tall brown bottle containing colored liquid, 
from which they poured the contents info tlnjir glasses; 

they were hilarious and boisterous, and thd men loved 
208 the ladies, and vice versa. And one df the men 
reached up and tore the lace from one o^’ the para¬ 
sols ; [ would sav thev were intoxicated. 

•/ * 

At three o’clock I counted twenty-one persons of both 
sexes seated on the balcony who were under thie influence 
of liquor. 


i 
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A man who was seated with a woman near table “N”, 
from time to time walked over to this party of six and kind 
of staggered, his eyes were reddish and looked like those 
of men that I have seen intoxicated. 

A verv large woman wearing a white dress was noisy and 
intoxicated. Her party had a tall quart bottle with a long 
neck on their table for possibly 15 or 20 minutes. I do not 
know what kind of a bottle it was; the contents were 
colored; that evening I saw a lot of ginger ale served on the 
tables, all of which was colorless. 

A man seated with a lady at table “0” or “D” to the 
west on the balcony, had a flask, which he took out of his 
pocket and from which he poured the contents into glasses; 
I saw them drinking. 

The flask I have mentioned were in their pockets but, with 
one exception, the bottles I have mentioned were under the 
tables; I had no difficulty seeing those bottles. 

As we were seated I stumbled on a small green round 
bottle with a long neck, that was under our table; Mr. 
Douthitt picked it up; there was a little liquid in it, and it 
smelled like alcohol. 

Upon being shown Government Exhibit 6, the witness 
said, “That is the bottle about which 1 have just testified 
and I smelled of it that evening.’’ 

It had the same odor then that it has now; as we were 
leaving the dance hall about 3:30 a. m. there was a party 
of about ten or twelve men and women standing near the 
cigar counter, and in the doorway leading to the elevator, 
who were fighting; the men striking one another and the 
women screaming; three or four of the men in this fight 
had been sitting on the platform and had been drinking this 
colored liquid; I would say that all of these men fighting 
were intoxicated; there were ten or twelve in that fight; 
there were possibly five or six men that were fighting; the 
ladies were intoxicated; they had been drinking, some of 
them on the balcony; as this fight took place William and 
the assistant manager were standing near the cigar counter 
within two or three feet; Mr. Douthitt left the hall and a 
policeman came. 

Thereupon, at the request of the plaintiff, certain persons 
were produced in Court and among them the witness iden- 
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tified William F. Kelil as the man slie ^escribed as 
209 William, and Joseph Hess as the man she described 
as the little assistant manager; she was not certain, 
but believed that Dominic Pissani was the waiter she had 
described as waiter No. 13; she did not believe she could 
pick out from these persons waiter No. 7, bu]t thought it 
might be Raymond Bayasca or Dimitrio Font; the witness 
was unable to identify among these persons tluf waiter that 
came and helped Lyons find the cork. 

At this point defendant’s counsel slated thatjtwo of their 
waiters were at this time not in the Court roorh. The wit¬ 
ness also identified Robert C. Kelil as one of the men she 
had seen in the Cafe on two or three nights, but she did not 
think he was a waiter, but had something to do about the 
management. 

These persons then left the Court room. 
Cross-examination: 

i 

The bottle that the two young boys and thd| two young 
girls had, about whom I have lestified, was about 64 inches 
away from me, but their table was practically up to our 
table and the bottle was verv near to me. 

A bottle was thereupon placed the 64 inch0s from the 
witness, and she was asked to read the label thereon. She 
stated that she could see the word “ whiskey’f on it, but 
was unable to distinguish the words “Canadia^ Club” or 
the words. “Hiram Walker Distilling Conjpany”, or 
“Hiram Walker & Sons. Ltd.” j 

The label I was referring to had larger letters, as I re¬ 
call it; it was a different kind of Canadian Club label; the 
lettering on it was in print. 

For about six weeks of the winter of 1926 arid Januarv, 
1927,1 visited all the night clubs in Washington,!practically 
averaging five or six times a week, and it was during that 
time that I observed gin and whiskey bottles; prior to that 
time I observed nothing with regard to whiskey bottles; I 
have seen people drink the contents of these bottles and be¬ 
come intoxicated. T recall the man at table 18 pburing just 
the one time; he was pouring as if he did not w^nt anyone 
to see him; he had the flask at the side of the trible where 
you could easily see him; he was sitting along; the dance 
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floor and his side was toward me. The man I spoke of 
motioning to William was sitting near table 16 or 17; Wil¬ 
liam was over bv the orchestra, as I recall, when this man 
was beckoning to him, about table Xo. 10; the person to 
whom this man beckoned is the man whom I have identified 
in court as William, but 1 did not see William make any 
response or go near the table; there was a dance going on; 
it looked to me as though William were looking right at the 
man; he raised his arm up. 

210 I saw only one party of ten that evening. 

I do not know the number of the waiter who tried 
to help Mr. Lyons find his cork; Mrs. Mansfield was dancing 
at the time of that incident; l believe she came to our table 
just as the waiter was bringing us the cork; I danced about 


four or five dances that night, I think with Mr. Stott but l 

am not certain; it was the waiter who struck the match in 

looking for Mr. Lvons' cork; Mr. Lvons did not strike a 

match; it was either Xo. 7 or Xo. 12 that talked to Mrs. 

Mansfield about the barrels of bottles; we had Xo. 12 at the 

south end of the hall, but I do not recall having Xo. 7 at the 

south end; 1 do not recall that the bottles that Stott and 

Lyons had the first night were* labeled; on the second night 

Mr. Douthitt had a bottle labeled 44 Pikesville Whiskev;" 

• 

this bottle was a little smaller than Government Exhibit 7; 
I think, but I am not sure, that the man 1 identified in court 
as Xo. 13 is the one who said the girl had too much rvc and 
too much heat, and the man to whom Mr. Douthitt said, 44 Is 
it all right to bring your own liquor up here and drink it 
No. 13 waited on us all evening, for two hours and a half; 
this is also the waiter to whom Mr. Douthitt spoke about 
making reservation; as I remember, the Pikesville bottle 
was lving on the table when William came there. 

The night we were moved down from the balconv we were 
served after we moved down to the dance hall; the waiter 
himself moved us down; I do not believe he called a captain 
or William to see if we could move; I believe the waiter 
said it would be all right to move down there; I think it 
was waiter Xo. 13 who said it was all right to move down 
there; the yellow flower in the boy's buttonhole was a daisy, 
I think. At the table where the boy had the yellow flower 
the girls were very young girls, possibly 18 and 19, and the 
bovs 20 or 21; thev looked like college bovs. 
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I saw only one army captain that night; I know lie was a 
Captain from the uniform lie was wearing, arid he had an 
insignia on his shoulder or sleeve to designate he was a 
Captain; I cannot describe the insignia; I do n<^t know what 
sort of an insignia a captain lias; somebody to d me he was 
a captain. 

I don’t recall that this boy with the yellow flower tried to 
take an instrument a wav from one of the musicians; the bov 
was at the south end of the orchestra near ia\Ae 47. 

The girl in the red dress, about whom I testified, did not 
act as if she were tired; her eyes were red;! she had not 
been crying; I saw nobody in the place any night with 
flushed faces; her escort put both arms arouiid her to get 
her into the elevator, because she could not jstand alone, 
to steady her in the elevator. 

211 On December 18th the party of two njien were sit¬ 
ting about table 4; I believe one of the gien took the 
glasses to his place, one at a time and over the table, and he 
poured as if he did not want people to see him; I believe 
this was before the prohibition agents arrived; they had 
something to drink out of this flask; Mr. Dc|uthitt never 
danced with me; Mr. Lyons was doing all the dancing when 
Mr. Douthitt was along; I did not observe mai^y people in¬ 
toxicated before the prohibition agents got thejre; T did not 
look at my watch when they arrived; I believe I learned that 
through Mr. Douthitt, whom T asked what tirjie it was so 
I could put it in my report; Except as I hav|e testified, I 
did not see any pouring or drinking, or any intoxicated per¬ 
sons before the prohibition agents arrived; they were just 
having a hilarious good time; when the prohibition agents 
got there, the people just talked, and everything was very 
orderly. I believe there was one dance while j the prohibi¬ 
tion agents were there; the people at the north! end did not 
have a good view of the prohibition agents. 

The noise and hilaritv began again within five minutes 
after Cornett and Hartman left; they did not jstav hushed 
half an hour after the agents had left; I think the agents 
left about 12:35; Mr. Douthitt looked at his watch and said, 
“They have been here about twenty minutes”!, and I took 
his word for it. 

I do not recall hearing any of the members o| Le Paradis 
at any time say they would not stand for a raid; as I recall, 


i 
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William and the assistant manager, Mr. Ilesse, and one or 
two waiters, were standing there by the cigar counter when 
the agents came in; it was not Hesse who came to our table 
and told us about the agents being there; it was our waiter, 
whose number I do not know; 1 believe Robert Kelil was 
standing near the desk some of the time; 1 do not know 
whether he was there all the time; the waiter who warned 
us about the prohibition agents, was over by William's 
desk, but I would not say I saw him talking to William; 
the two men to whom 1 referred as having control of what 
was going on were William and Mr. Hesse; the one who 
came over and told me the prohibition agents had gone was 
Mr. Hesse, the assistant manager; on one occasion we drank 
our ginger ale without pouring tea into it, when we first 
entered the dance hall, and then, in the presence of 
212 waiters, the tea would be served with the ginger ale. 

I use the expression, “in the presence of waiters'’ 
because the waiters were around us; 1 was not told to say 
“We drank the ginger ale and the tea in the presence of 
the waiters;” I have heard this expression used several 
times in Captain Orcutt's office. 

On December 18th the people began to get intoxicated 
about 1 o’clock or a little later; I saw a colored liquid in 
many glasses, from which T felt they might be drinking in¬ 
toxicating liquors, but I do not know that they were; I 
never saw them serve any dark ginger ale in Le Paradis; 
Cliquot Golden ginger ale is an amber shade; I believe 
Canada Drv is colorless. 

Upon being shown the contents of a Canada Dry ginger 
ale bottle, the witness said: 


It has a touch of amber, a very delicate shade; it is not 

very colorful; it is not colorless; I was mistaken when I 

said Canada Dry Ginger Ale was colorless; I did not see 

anybody pouring except at one table that night that I can 

definitely remember. 

* 

On January 4th 1 did not see anyone near oi* about Davis’s 
• • 

table doing any pouring. 

The party at table 42 were pouring on the table; when the 
man pulled the tablecloth, the liquor bottle was on the 
table; it was not on the table all the evening; sometimes 
people put it under their coats, and do it under the table, 
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but they usually hide it from the sight of anybody; but this 
party did not; I would say that the six of them [were intoxi¬ 
cated; the man who was pulling the tablecloth, jto a certain 
degree was drunk; he was drunk possibly halfj an hour; I 
have seen at least fifteen men drunk before arid after De¬ 
cember 15, 1926; prior to the time I went to Le Paradis, I 
had had very little experience with drunken people; I had 
seen possibly five drunken women in the House qf Detention 
and three or four men, whom T knew to be intoxicated; I 
believe that is all. 

I believe Mr. Craig was dancing with me when I saw that 

C 1 l 

flask against the sugar bowel. 

I did not hear anvbodv ask anvbodv else how tliev could 

have such a big kitchen with so little food beirig served. 

On January 15th the people at the table qt which the 

213 girl fainted started to drink as soon as jwe came in 

that evening; I saw one of t lie men of her [party pour 

the liquid and they were drinking at the time we sat down 

and they were pouring from a tall round browfi bottle. I 

did not see anv label on it; it was similar to the Canadian 

* # 

Club Fifth bottle that was exhibited to me before, about 
the same size; I believe that the face of the voung ladv who 
fainted did not flush; I believe there was one table between 
our table and that at which this women sat; it kvas waiter 
No. 7 who said they got two barrels of empty ibottles out 
of there; when the waiter said that tliev sometimies took out 
two barrels of bottles I understood him to mean', ginger ale 
and liquor bottles. 

Two couples to the left of me, had a pint fh\t whiskey 
bottle: they had the flask on the table and passed it from 
one to the other on top of the table; I don’t remember them 
having it covered; the bottle was colorless and! contained 
a colorless liquid which they poured into the ginger ale. 

When I said there were 21 people drunk, T me^nt intoxi¬ 
cated and drunk; one man was drunk and 20 people were 
intoxicated; there were possibly 250 people there that night, 
and possibly forty on the balcony, and twenty oqt of these 
fortv persons were intoxicated. 
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Thereupon the plaintiff rested its case in chief. 
Thereupon counsel for the defendant Totten made the fol¬ 
lowing statement to the Court: 


“I think, if your Honor please, that it is fair for me to 
state, without making anv motion or asking vour Honor to 
rule on this evidence of the Government, that we shall go 
right on with our testimony and make our motion, if neces¬ 
sary, at the close of all the evidence.” 


The Court: You may proceed in any way you see fit about 
that. 

At the close of the testimony of the following-named 
witnesses for the plaintiff, the defendants the National 
Cafes, Inc. and Meyer Davis moved to strike all of their 
testimony, to wit: Hazel K. Mansfield, W. B. Mulhall, Harry 
N. Doutiiitt, A. D. Mansfield, Agnes Ferrill, Lindsey 8. 
Stott, Juanita Whitney and Daniel E. Lyons, upon the 
ground that the testimony of said witnesses did not tend 
to make out a case justifying the relief sought by the plain¬ 
tiff. No such motion was made as to the testimony of the 
other witnesses for the plaintiff. Each of these motions 
was severally overruled bv the Court and the defendants 
the National Cafes, Inc. and Mever Davis allowed an ex- 
ception. 

214 And thereupon the following witnesses testified on 
behalf of the defendant Howe Totten in substance 
as follows: 


The Defendant Howe Totten. 

Direct examination: 

I am a farmer and a member of the Bar; 1 am the owner 
of the property known as Le Paradis Cafe, which I rent to 
National Cafes, Incorporated, for $25,000.00 a year. On or 
about the 2Sth of December, 1920, the notice from the Pro¬ 
hibition Department relative to a complaint about those 
premises was served on me by Deputy Prohibition Adminis¬ 
trator Ford, and I accepted service of it, and in conversa¬ 
tion with Mr. Ford he gave me the impression it was a 
pretty bad place; I told him 1 would take steps to find out 
what the conditions were just as soon as 1 could. As this 
was during the school holidays, L kept to my plan of spend- 




195 


NATIONAL CAFES, INC., VS. XT. S. OF 4. 

I 

i 

mg the holidays with my children at my farm jin Baltimore 
County, Maryland; I went there on Thursday,j January 13, 
1927; I waited that long to allow the effect of this notice, 
if any, on the people who frequented the cafe tjo pass away. 
As a result of that notice and my conversation with Mr. 
Ford, T directed an investigation for mv information bv Mr. 
Eugene M. Fry, the real estate broker who sj?old me that 
property, and I told him to go to Mr. Davis. 

I went there on January 13, 1927, at about jnght o’clock 
at night and remained about two hours; nearly all the tables 
were occupied and the floor was crowded; I was!particularly 
struck bv the fact that the vounger class was imncli in the 
minority, and flapperdom was missing; the people there 
were very distinctly nice people; I went there! exactly for 
the purpose of seeing if anybody drank liquor there or went 
through the motions of drinking liquor; T did [not see one 
single person go through the motions of taking a surrepti¬ 
tious drink of anything; there was absolutely mj) hilarity or 
improper conduct to indicate that anyone was under the 
influence of liquor; that was the only time I had ever been 
there either before or since. ! 

After a short talk with the Manager, who came to my 
table at my request, I went out. j 

Cross-examination: j 

! 

When 1 saw Mr. Ford hetold me that it was a bajd placeand 
that they had evidence, procured by his agents, ithat liquor 
was kept on the premises, and that the people drank there 
and got drunk, and that il was a very dangerous situation 
for the owner of the property,and I said, “If whrjt you state 
is true it must certainly be so, and 1 am going to in- 
215 vestigate it, and if what you say is so it is going to be 
stopped.” Before January 13, 1 sent Fry down to 
see White, but instead of that he went to see Mgyer Davis 
and Mr. Simon and Mr. Koenigsberger, and heicame back 
and told me that they had been down there, and had seen 
Mr. White, and Mr. White said that the whole!thing was 
intended as a warning to all people who sold expensive food 
in expensive places in Washington in order to frighten them 
off from having a New Year’s celebration, and that relieved 
me very much indeed; I did not do anything qlse before 
January 15th and have never been there since; I have not 
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taken any steps since January 13tli to ascertain what the 
condition was; I often asked friends of mine who were fre¬ 
quent patrons of the place and Mr. Fry how the place is 
getting on, and they all told me it was a perfectly nice, re¬ 
spectable place, and that there wasn’t any rough house or 
any open drinking at all: since this has been filed I guess 
we spoke about it pretty nearly everyday; Ido not remember 
that I talked with any of my friends except Mr. Fry, about 
conditions at Lei Paradis from December 28th till the suit 

was filed: I see jFrv almost every dav; 1 sent him to find 

• • • 


out the situation as I was afraid that liquor was being sold 
there: I did not receive any reports from Mi*. Fry between 
December 28, 1926, and tin* filing of this suit covering con¬ 


ditions at Le Paradis. 


Eugene M. Fry. 

Direct examination: 

Mv name is Eugene M. Frv: I am thirty vears old: I am 
a real estate broker: on or about December 28, 1926, Mr. 
Totten told me lie had just received a notice from the pro¬ 
hibition force that liquors were being sold and served in 
the Le Paradis Cafe. ITe asked me what 1 knew about it, 
and I told him that T didn't think it was so, and he asked 
me to go to the Prohibition Department and find out what 
T could about it, so I immediately got in touch with Mr. 
Davis and Mr. Simon, and Mr. Simon told me that he had 
already had Mr. Koenigsberger take it up, and said he 
thought it was more or less of a warning: I did not myself 
go to Mr. White or to any Treasury Department official: 
I reported to Mr. Totten that it was more or less of a warn¬ 
ing sent with regard to all such places as Le Paradis 
throughout the city. I myself went to Le Paradis in Decem¬ 
ber, 1926 on an average of four or five nights a week: from 
December 28th to January 15th some weeks T was 
216 there practically every night: every time I have been 
there the place has always been a very «|uiet and or¬ 
derly place; I have never seen any drunkenness on those 
occasions, and have never noticed anyone under the influ¬ 
ence of liquor at any time: there was generally a specialty 
act of some kind that the management obtained from local 
theatres; there is a regular orchestra maintained there all 
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the time; I have not seen any cases of open drinking there, 
except that I have seen the diplomatic corps drink; I have 
seen them have liquor there and have been on! parties with 
them; in all those cases that 1 knew of the Legation people 
brought this liquor there. 

I have never seen anv woman faint there or be carried 
out or slip out of her chair; there is a very! respectable 
crowd there as far as the Washington crowd is concerned; 
a good bit of the crowd is from out of town; | bet ween the 
service of the notice on December 28th and the time the 
suit was filed, T reported to Mr. Totten the conditions I 
found at Le Paradis; T have handled all of }h\ Totten’s 
work for the past five years and a half and loojv out for his 
interests: I know more about his affairs than apybodv else. 

i 

Cross-examination: i 

| 

T have known Mr. Davis pretty intimately f<j>r about six 
or seven years, but not other than in a business! way; T was 
at tlie Le Paradis four or five nights a week, jbut I might 
see Mr. Davis there on an average of once a wpek; I think 
I am a pretty good customer of Mr. Davis; I ihave many 
times asked the waiters in Le Paradis as to wha|t the policy 
of the cafe was with regard to the liquor situation, and I 
have been cverv time told that there was no sucih condition 
existed there: T have talked to Mr. Davis aboujt it, and to 
William and Robert. My first report to Mr [Totten was 
based upon my several conversations with Mr. Davis, with 
Mr. Simon and with these waiters: at these| diplomatic 
parties I partook of their liquors in Le Paradis Cafe with 
them: I don’t suppose I have been on over flifee or four 
such parties; 1 don't recollect whether I told Mr. Totten 
about any such occasion, but 1 think I did; up tb that time 
T had been on these diplomatic parties maybe jonce every 
three or four months; several friends of mine wcjre with me 
on those parties: to give their names would tendjto incrimi¬ 
nate mv friends. I 

The wit ness being directed by the Court to givej the names 
of flic diplomats or others in these parties, testified as fol- 


1 o ws: 


217 


T can’t tell you the names of those parities whose 
liquor 1 partook of that I have described; njiy memory 
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is pretty poor about that; I think I was unable to remember 
their names when the district attorney first asked me and I 
said that they had a privilege or immunity; it has been over 
a year ago that I was on a party; I don't believe 1 could 
fell the name of a single one of the members of these parties 
that I went with on these various occasions. 

Q. Did. you tell Mr. Howe Totten who were the members 
of this party? A. No, sir. 

Q. You didn’t tell him anything about it at all, did you? 
A. I don’t think I ever told any one who 1 went out on par¬ 
ties with mv associates in business. 

Q. Didn’t you think that that was one of the things that 
he asked you to tell him about what was going on here? 
A. I think I told him everything that was necessary along 
those lines. 

Q. And you didn’t think it was necessary in your judg¬ 
ment to toil him this, is that true? A. Well, I didn’t sav 
that I didn’t tell him that T was on those parties. 

I cannot tell from what embassy thev came; tliev could 
speak English; these parties consisted of half a dozen, more 
or less; T believe that on each occasion a majority of the 
party was attached to some embassy and the rest were not; 
I am not attached to anv embassy; I am a citizen of this 

• • 7 

City; in nine cases out of ten we generally had something 
to drink before I left home, and in most cases did not have 
more than one at Le Paradis, if we had that ; the waiters 
would not necessarily be present when this would be going 
on; T want the court to understand that I have never seen 
any liquor used there except on these diplomatic parties; 
I have not seen liquor bottles around under the tables on 
anv occasion. 

I have not been to a diplomatic party there since about 
a year ago this month; this was after Mr. Totten asked me 
to investigate the place for him, and this was in the latter 
part of January, 1 believe. 

Redirect examination: 

I was not influenced in my testimony by the fact that I 
know Mr. Mever Davis. 
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218 Howe Totten (Recalled). 

i 

Direct examination: 

In December 1926 and January 1927, David [Berger had 
tlie hat and coat privileges at Le Paradis; I italked with 
him at great length as to the policy of the hc^ise, and he 
said that the conditions there always were good; that it was 
the policy of the house always to discourage tjhe bringing 
of liquor there, and that he saw people, in his [capacity as 
cloakman at that place, with liquor, whom he told that 
they must not do it. 

i 

Cross-examination: 

! 

Mr. Berger made this report to me between December 28, 
1926 and January 13, 1927. j 

i 

And thereupon the following witnesses testified on be¬ 
half of the defendants National Cafes, Incorporated, and 
Mover Davis, in substance as follows: 

Austin F. Canfield. 

Direct examination: 

I 

I am a member of the bar of this jurisdiction in which I 
have lived continuously since April first, 191t|; since Le 
Paradis Cafe opened, in 1922, I have gone at least once a 
week, and the last three or four years probalply twice a 
week; T go there to dance; the music furnished there is 
very good, and is the best in town in my opinion; I have 
seen drunken persons there; as I recall it, the occasions 
that I have seen them or would be likely to see them would 
be tlie night of a football game, or a holiday celebration; I 
don’t know whether those persons became intoxicated in 
the place or before they came in; I think it is the most re- 
fin-d place I have ever been in; I never saw any improper 
conduct in the place, nor any familiarity between persons 
of the opposite sex; I have seen people taking drinks in the 
place, but whether they were with the knowledge of the 
management or not, I don’t know; I don’t kndw whether 
the drinks were intoxicating: I assume that theviwere. 

Q 7 •/ I 


i 

i 

i 

j 


i 
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Cross-examination: 


I very seldom have seen persons intoxicated at that Cafe; 
I don’t recall that I have ever seen anybody badly intoxi¬ 
cated except on three occasions, and on those occasions they 
were thrown out; one was since last June; one night after 
a football game a number of college bovs came there 
210 intoxicated: I heard William, the head waiter, say he 
wouldn’t let them in: I saw one chap take a regular 
silver whiskey flask out of his pocket and hold it under the 
table and pour something into a glass from it: 1 have often 
seen other instances of people doing the same thing, but 
only under the table, apparently trying to conceal what they 
were doing; I have been there on more occasions that I 
did not see it done at all; I have never seen a bottle or a 
flask on the table; when I go there it is after ten o’clock 
and I remain until one o’clock or later. 

I have seen bottles including a pint bottle; I did not 
have any trouble seeing these incidents; T happened to be 
glancingin that direction: I don't recall any person present 
when that was being done, but there may have been. I saw 
labels on the bottles, but I do not recall what they were: 
I have seen labels on bottles indicating whiskey; I do not 
remember any gin labels; I think mostly what I have seen 
was metal flasks; I recall one or two instances in the Fall 
of 1926-1927 where I saw whiskey bottles on the floor, 
pushed back under the settee, up against the wall, in the 
north alcove: they had labels on them which I could not 
read: I saw that on one or two occasions in the Fall and 


winter of 1926-27: I never saw anybody seated at the tables 

• • 

that seemed to me to be under the influence of liquor; I re¬ 
call one incident where somebody in dancing pushed others 
about, and seemed to be under the influence of liquor; Wil¬ 
liam, the head waiter, came in and took him off the floor; 
I never saw him after that, and don’t know where he went. 

I recall another incident when T saw a man on the floor 
that I think was intoxicated: I don’t know how long ago 
that was: T did pot see him doing any drinking there: as 
he walked past nie as he came in, he seemed a bit unsteady; 
later 1 saw him on the floor and he appeared to be unsteady 
and after that dance I did not see him again; I don’t recall 
anvone else that I have ever seen that I would sav was 
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under the influence of liquor on the floor; I sa\lr people that 
appeared to be drinking as often as I saw people pouring 
liquor out of their flasks, hut there was nothing in their 
conduct or manners that made them offensivje; T am ab¬ 
solutely sure they were not drunk, but I am siire they had 
been drinking; later on, when they danced, I thought people 
appeared to me to have been drinking; it may jbe 1 was in¬ 
fluenced by what I had seen under the table; they did not do 
anything unusual; 1 thought they had been drinking because 
their faces were flushed and they were! pushing in 
220 and out of the crowd in dancing, differently from 
ordinarv dancers, but this was onlv on! a very few 
occasions; I never smelled anv odor of alcohol at anv time 
1 was there. 

I know Mr. Davis by sight since about 1923,j but I don’t 
think he knew who I was; I have noticed the waiters pull 

the tablecloths off the tables while I was there; I never 

1 

saw anv bottles there then; I have never seen janv bottles 
picked up off the floor; I never saw any other bottles any¬ 
where on the floor except in the alcove. I 

i 

Further cross-examination. ! 

1 

Bv Defendant Totten: i 

I 

There was one occasion when I saw a pint botjtle back of 
the cushion in the alcove which wasn't empty; Itliat is the 
occasion when a man reached in behind and jpulled the 
bottle out and this is also the occasion when lie held his 
napkin over it and poured something out. | 

i 

William F. Kehl. ! 

i 

! 

My name is William F. Kehl, and I have been! employed 
at the Lc Paradis over five vears, as head waitbr. 

T do not recall any incident on or about Dctjember 16, 
192b, or at any other time, when I went to the balcony at 
the request of Waiter Font, No. 13, to a table at which two 
gentlemen and two ladies were sitting,and one of (he gentle¬ 
men asked about making a reservation. A gentleman did 
not ask me if it will be all right if I bring my o^vyn liquor; 
if he did ask me such a question I did not replyjves; T do 
not recall that about December 16, 1926, or at knv other 


I 

i 

i 


i 
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time, a young' man with a light suit with a light flower in his 
buttonhole, or any other man left his table near my desk 
and walked to the orchestra and got into a fight with one 
of the orchestra men; I have never seen anyone fighting 
with the orchestra; if I had ever seen anyone drinking in¬ 
toxicating liquors in my presence at Le Paradis I would 
have stopped it; my instructions from the management 
were that no intoxicating drinks are supposed to be used in 
the Cafe; if I saw somebody using intoxicating drinks I 
stopped them and made them take it out. ami if he refused 
to stop I would put them out; I have not seen anybody 
drink things which looked like intoxicating liquors in Le 
Paradis without stopping them; I have had occasions to 
stop persons drinking intoxicating liquors, but not very 
often; 1 never told anvbodv thev might drink intoxicating 
liquors in there. 


221 Cross-examination: 

I am on duty every night except Sunday nights; the 

crowd generally begins to assemble from six o’clock on; we 

generally keep open until one or two o’clock, and on New 

Year’s Eve and those days, until three o’clock; there are 

ten waiters under me; T don’t think I have ever seen anv- 

• 

body bring liquor or a liquor bottle; T have never seen any¬ 
body there with a liquor bottle in his possession; they 
would not expose it; I have occasionally, but not frequently, 
had other waiters come to me and report that they have 
seen guests have liquor bottles there; it might not happen 
once a week; it might happen once or twice a month; T re¬ 
member that a waiter named Font made such a report to 
me, and also Pissani, Thompson and Wolfe; when they re¬ 
ported to me that people were using a bottle T examined 
to see whether there was a bottle, but did not find anvthing; 
I kept on watching: if I would have seen it I would have 
taken it out: T have been working for Mr. Davis ever since 
T have been at Le Paradis; I have been in Washington 
twelve vears. 

Odessa Hunt. 

Direct examination: 

% • 

I have been connected with the Police Department of the 
District of Columbia sixteen years, and have been a ser- 
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i 

I 

geant three years; I have been connected witli the second 

precinct, in which Le Paradis Cafe is located, for the past 

two years; T visit the Cafe in the course o£ mv duties 

mostly after midnight, about, twice a week, and observe 

what is going on; T have never seen any disorder, nor any 

drunken persons, nor any liquor drinking therd; I go there 

mostly in uniform; on these occasions T remained a very 
• | * 

short time; the purpose of my visits was to jobserve the 
traffic regulations on the outside, and to observb conditions 
on the inside to see any disorder or anything ]ike that. I 
onlv observed the conditions generally from the entrance 
to the hall, at the steps. I did not ever see any whiskey 
bottles, gin bottles or flasks of any kind on of under the 
tables. 

Cross-examination: i 

From where I stood I could see practically all the floor 
and all of the dance floor; I remained not ovoij five or ten 
minutes; I was called up there on New Year’s! Eve morn¬ 
ing of this year in response to a telephone calj that there 
was a figth there; T went in Le Paradis}, up to the 
222 third floor, and saw no disorder; on descending the 
steps 1 saw two gentlemen and two ladies!; one of the 
fellows had a slight cut on his lower lip and a [little blood 
on the front of his shirt ; he said the fellow hit lpm; I asked 
him where the fellow was that hit him and he said he was 
in the dance hall upstairs; the gentleman that w;jis with him 
said that he had gone down the elevator a couple! of minutes 

before the officers came in; that is the onlv time!I ever had 

* 

a call for Le Paradis. 

Arthur Reilly. j 

i 

Direct examination: i 

Tain a consulting chemist and have been such since 1919; 
since T have been a chemist T have made several thousand 
analyses of intoxicating liquors; 1 cannot, front taste and 
smell alone, determine whether a particular liquor is fit for 
beverage use; I cannot determine by the taste aijid smell of 
the quantity of the liquid in Government Exhibit! fi whether 
it is corn whiskey; T have had experience in fasting or 


i 

i 

i 

i 

i 
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smelling what I knew to he corn liquor; as to Government 
Exhibit 6 I might have my private opinion as to the prob¬ 
able nature of the liquid in Government Exhibit 6, but 1 
would not testify that it is corn whiskey in the accepted 
sense of that term—in other words, that it contains a cer¬ 
tain definite percentage of alcohol, or is fit for consump¬ 
tion; I have a presumption what it is, but I would not 
testifv absolutelv that it is com whiskey; I do not believe 
a man would have the right to taste or smell a sample and 
testify under oath positively that it is com whiskey with¬ 
out proper chemical tests; I cannot detect the odor of al¬ 
cohol in this sample; it is overshadowed by the corn; alco¬ 
hol is a very faint smell; I get a slight suggestion of corn 
product (after testing and smelling the contend of Gov¬ 
ernment Exhibit 7); there is a sufficient quantity of liquid 
in Government Exhibit 7 to determine the alcoholic con¬ 
tent ; the smell and taste of Government Exhibit 7 suggest 
a partly aged rye liquor, and the burning taste suggests 
that it might contain alcohol; I might have a presumption 
as to whether it is whiskey, but I could not tell whether it 
is whiskev from the taste and smell; Canadian Club 

whiskev is not Scotch whiskev and has not the character- 
• • 

istics of taste, >smell or composition of Scotch whiskey: 
there is absolutely no similarity between the taste of Cana¬ 
dian Club Whiskev and Scotch Whiskev. 


22‘> Cross-examination; 

The contents of the bottle Government Exhibit 7 have 
the taste of aged rye whiskey. There is a presumption from 
mv taste that the contents of that bottle are some kind of 
whiskey, but 1 would not expertly testify that it is whiskey. 


Thereupon the Court stated to Counsel that he did not 

care to hear anv further testimonv about Government Ex- 

• • 

hibit 7, as he was satisfied what was in that bottle, and that 

he could fell that the contents of Government Exhibit 7 

are what is ordinarilv known as Whiskev, and that no fur- 

ther cross examination was therefore necessarv as to that 

* 

matter. 

Thereupon the witness continued as follows: 


My private opinion is that the contents of the bottle 
marked Government Exhibit 6 tastes and smells like it 
might be corn whiskey. 


I 
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_ i 

William L. Browning. 

Direct examination: j 

T am a member of the Bar of the District oil Columbia, 

I 

and am vice president of the Mayflower Hotel Company; 
I am a resident of the District of Columbia and have been 
for 48 years; I have been in Le Paradis Cafe I on several 
occasions as a customer; I think I was there at least twice 
during the winter of 1926, but I could not say whether it was 
during the month of December; the last occasion t was there 
was to dinner, about 7:30 o’clock: on other occasions it 
was later in the evening, after the theatre; I did not ever 
while in the Cafe see flasks or bottles which resembled 
whiskey bottles or gin bottles displayed on the tables in the 
place; I have never seen such flasks or bottles vised in the 
Cafe under circumstances from which I might ^hink that 
the management or the waiters knew something! about it; 
I have never seen anybody in the place that appeared to be 
under the influence of intoxicating liquor; I always re¬ 
garded it as the sort of a place to which a person'; of refine¬ 
ment could go with his wife and members of his!family; I 
would say that the sort of persons I saw there were people 
of very good standing in the community, mostly elderly 
or middle aged; I do not recall seeing any voufig people, 
that is, voung girls under 18; T have never seeh anv im- 
proper conduct at any time in the place; during the winter 
of 1926-1927 on one occasion I was there from about half 
past seven until nearly nine, and on another occasion from 
about 11:15 until about midnight; I do hot recall 
224 any other occasions. 

Cross-examination: 

i 

I do not know Mr. Meyer Davis intimately, but have only 
met him once or twice in a business wav; I can recall at 
the dinner hour, the early part of the evening, a man tak¬ 
ing a drink, or taking something from his pocket in' the way 
of a silver flask, but nothing else in the wav of any general 
drinking; he seemed to handle it very secretly; hh poured 
something from it into a glass, kind of under the table, 
right adjoining mine, about ten feet away; there was not 


i 

i 


i 

i 
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any waiter or other person present at that time; that is 

the onlv instance of any bottle that I saw that I can recall. 

• * 

Redirect examination: 

I would not say that I had transacted business with Mr. 
Davis; when we first opened up the Mayflower he came to 
see me several times with the view of getting a contract 
for music there; although T recommended him for the place 
there, the management took someone else. 

Achille M. Burklin. 

Direct examination: 

I have been a resident of the District of Columbia all mv 

•> 

life: I have been to Cafe Le Paradis quite a few times as 
a guest, and more than once since December 15, 1926; while 
there I have not seen on tables anv flasks or bottles having 
the appearance of whiskey bottles or gin bottles; I have 
never seen whiskey bottles, gin bottles or flasks in such a 
position that I have had reason to believe that they were 
seen bv anv of the waiters or anv of the management of the 
place: I have been in Le Paradis about eight or ten times 
since December 15, 1926, usually going in between 8:30 and 
10:30, and remaining until about one o’clock; I have not 
seen any intoxicated people in Le Paradis at all; I would 
say as nice a class of people as go into any cafe in Wash¬ 
ington go to Le Paradis. 


I went there quite frequently during December, 1927, and 
January, 1928; I went there practically every evening dur¬ 
ing the months of July and August, on the roof; during 
July and August the Cafe is closed and I was not 
225 on the third floor at all; of the eight or ten times 
as to which I have testified, were during December, 
1927 and January, 1928. 

Redirect examination: 

During December. 1926, and January, February and 
March, 1927, I was on the third floor maybe ten or fifteen 
or twenty times; the same conditions as to which I have 
testified existed during those months as during the months 
of December, 1927, and January, 1928. 
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Recross-examination: 

I was probably there some night during dach month; 
some months I was there twice a week or three times, ex¬ 
cept during the summer, when I used the roof; I have 
known Mr. Davis live or six vears, but not iiitimatelv; I 
am a dyer and cleaner and 1 have done the dyeing work 
for Mr. Davis at Le Paradis Cafe, and at Chateau Le Para¬ 
dis, in which Mr. Davis has an interest:. I have never on 
any of my visits to the Cafe seen bottles such as are used 
as containers for intoxicating liquors; I have npt seen any 
under the tables or in any person’s possession, taken out 
of their pockets, or anything like that. j 

i 

i 

Redirect examination: 


My testimonv is not at all influenced by the business and 
social relationship that exists between me and Mr. Davis; 
I would not have come down here to sav what I have said 
just out of pure friendship. 


James D. McQuade. 

Direct examination: 

I am lieutenant of Police, Xo. 2 precinct, and; have been 
such for about two years; Le Paradis Cafe is ip that pre¬ 
cinct; I have occasion to visit Le Paradis in fhe course 
of my official duties most every night except Wednesdays 
and Sundays, sometimes about 11:30 p. m., sometimes after 
midnight, and sometimes around one and two in! the morn¬ 
ing; I have not in the course of these visits evei* observed 
any drunken persons, nor any persons drinking or using 
anything that appeared to be intoxicating liquors, nor any 
bottles or other containers which had the appearance of con¬ 
taining intoxicating liquors; they are orderly when I visit; 
when I went there I went in plain clothes and! remained 
about five or ten minutes; before I was lieutenant I was 
head of the so-called vice squad and of th^ so-called 
22G liquor squad of the police force; the general type of 
persons I have seen in Le Paradis Cafe is that of the 
best class in Washington; I went there for the purpose of 
observing violations of the law, including all laws; I was 
in a position from which I could see the majority of per¬ 
sons near the main entrance, but away back further I 
could not. 
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Cross-examination: 

I always generally stood .just in front of the cigar 
stand, and walked back to the door that lead to the steps 
that go to the second floor; I got a full view of about two- 
thirds of the tables but I could not see as far as the extreme 
north end. 


Werner Jacobson. 

Direct examination: 

I am bookkeeper at Le Paradis and have been so em¬ 
ployed since June 15, 1925; I have brought the books of 
account of Le Paradis into court and they are here now; 
these books show the revenue and the sources of revenue 
of Le Paradis Cafe during the calendar vear 1926 in such 
a way that it can be determined how much revenue came 
from food, how much from beverages, how much from 
cigars, and so forth. These books show the revenues for 
the calendar year 1926 as follows: Food, $98,385.55; bev¬ 
erages, $34,585.70; cigars and cigarettes, $4,027.95; cover 
charges, $79,898.15. The figures for 1927 are as follows; 
Food, $93,753.25; beverages, $32,199.60; cigars and cigar¬ 
ettes, $5,485.50; cover charges, $77,252.71. 

Harry Wardman. 

Direct examination: 

I am in the real estate business and am a builder of hotels 
and apartment 'houses; 1 am a resident of the District of 
Columbia and have been for thirty years; I have been in 
Le Paradis Cafe at least fifty times since December, 1926, 
as a patron; 1 have been there from seven o’clock on in the 
evenings until two or three o'clock in the morning. 1 have 
not while in the Cafe ever seen any flasks or any bottles 
which resembled whiskey or gin bottles; I have never seen 
any drunken people there: the best people in Washington 
frequent the place; it is an expensive cafe; it has a good 
clientele. 


227 Cross-examination: 

Since December, 1926, I have not been there on an aver¬ 
age of once a week, but 1 have been there sometimes two 
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or three times a week; I must have been there at!least fifty 
times in the last two or three years; these approximately 
fifty visits include the roof garden, the Chanteclbr and the 
Le Paradis Cafe; I am a member of the Chanteclbr; I would 
say quite conservatively I have been to Le Paradis itself, 
leaving out the Chantecler and the roof gardbn, twenty 
times at least; in the winter time most of my visits are to 
the Chantecler, and in the summer time all to tlfe roof, ex¬ 
cept on bad nights; I would say that during thb last year 
I have been to Le Paradis Cafe on the third flopr, and not 
to the Chantecler or to the roof garden, at leafet a dozen 
times, during which times I would also be at the Chantecler; 
if we went there before ten o’clock we would go to Le Para¬ 
dis, and about 10:30 we would come down to the Chantecler; 
I have not seen anybody taking any flask, or taking any¬ 
thing out of a bottle, or mixing drinks in Le Parajlis; I have 
been in Le Paradis Cafe on the third floor aftej* midnight 
a very few times, and that was this summer; I know Mr. 
Meyer Davis and have known him at least ten years inti¬ 
mately; I have had business relations with hiih; lie fur¬ 
nished music for the Wardman Park Hotel and the Carlton 
Hotel, and almost anything we come in direct contact with; 
I am president of the Carlton Company; I do i^ot think I 
have had any other business relations with ]^lr. Davis, 
or any financial relations with him, other than the furnish¬ 
ing of music; I do not go with Mr. Davis to any social func¬ 
tions; I have no interest in Le Paradis Cafe. 

* j 

Redirect examination: 

I 

During the last fourteen months I don’t think I have 
been in Le Paradis Cafe over eight or ten times between 
ten and twelve o’clock. 

I 

Wallace Chiswell. j 

Direct examination: 

I am in the insurance business and live at | Wardman 
Park Hotel; I have lived in the District of Columbia for 
thirty years; I visit Le Paradis Cafe, on the jthird floor 
at No. 1 Thomas Circle occasionally as a customer; I 
visited the Cafe probably fifteen or twenty timeb since De- 


14—4926a 
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cember 1920; I have never in L Paradis Cafe seen any 
pocket flasks or any bottles which had the appearance of 
being whiskey bottles or gin bottles, nor have I ever seen 
persons using what appeared to be intoxicating 
228 liquor there, nor any persons in the place apparently 
under the influence of liquor; I would call it an 
orderly place; I consider the persons who frequent the 
place to be a very reputable type of Washington people; 
I am president of the Peoples Life Insurance Company; 
I have been in Le Paradis for dinner, about eight o’clock, 
and from eleven until one. 


Cross-examination: 

The last time I was there was in November, or Decem¬ 
ber, 1927; some of the other visits may have been in the 
Fall of 1927, but I cannot fix the dates; these visits which 
I have mentioned were to both Le Paradis and the Chante- 
cler in the winter time; I am a member of the Chantecler 
Club and have been since its organization four or five 
years ago; I am not an officer of that club; on each one of 
the fifteen or twenty visits I have testified to, I went to 
both places; I would go to Le Paradis, which is on the third 
floor, and when Le Paradis closes, I would frequently go 
down on the next floor, which is the Chantecler; during the 
summer months Le Paradis is not open on the third floor 
at all; the roof garden is open always, but if it rains they 
go down to Le Paradis; some of the fifteen or twenty visits 
which I have testified to were to the roof; these visits may 
have been 60-40 or thev mav have been 50-50, and if these 
visits were in the summer months, they were to the roof 
garden unless it was a rainy night. 

Percy N. Niepold. 


Direct examination: 

I am vice president of a small concern which manufac¬ 
tures ornamental art ware; I have been a resident of the 
District of Columbia for about 22 vears; 1 am a customer of 
Le Paradis Cafe on the third floor of No. 1 Thomas Circle, 
and have been such consistently since it opened four or 
five years ago; since the opening of the place I have gone 
there about two nights a week, some weeks a good deal 
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I 

i 

more, but in the Fall of the year I am not therb very much; 
about half of mv visits have been for dinner, and the rest 
of the time in the evening, from ten o’clock! until about 
closing time; during the time I have been in! the Cafe I 
have not seen any pocket flasks or bottles having the ap¬ 
pearance of whiskey or gin bottles, nor have I sben any per¬ 
sons pouring, or in any manner using what appeared to be 
intoxicating liquors there; I have seenj intoxicated 
229 persons in the place in a very few casesj; a week or 
so ago I was there and I saw several pecjple come in 
intoxicated; I have seen people that I thought ivere intoxi¬ 
cated, but never more than one or two in any ;evening; in 
the instance I have in mind, I know they were j intoxicated 
when they came in; I think Le Paradis has the incest clien¬ 
tele of any night club I have ever been in in ^ny city; I 
have never known any boisterous or loud or unmannerly 
conduct of anyone there. j 

My interpretation of the word “night club’i is a place 
where people come about ten o’clock p. m. or after theatre. 
I have never made a special observation as to \yhether the 
patrons drink from flasks or bottles; I have Occasionally 
been observant about the character of the peoplb there and 
always observed the condition of the people; I have never 
seen anybody there that I thought was behaving unbecom¬ 
ing a lady or gentleman in a public place; I am sure I would 
have noticed that if they had. ! 


Cross-examination: i 

i 

Within the last week or ten days I went tlierh to try to 
And out what was going on there; no one told me to do that; 
I was just reading in the papers and was rather! indignant 
at seeing such preposterous statements as to tike number 
of young people who were there; that is the only 1 ; time I at¬ 
tempted to go out of my way to observe anything. I first 
came in close contact with Mr. Davis when he purchased 
some of my articles as souvenirs at his Cafe, about three 
years ago; I have been quite friendly with him 'since, and 
have been a constant customer of his; I see Mi[. Davis a 
good proportion of the times I go there; I do noti meet him 
outside of the Le Paradis, and have not ever had |any other 
business relations with him; I belong to the Chantecler 
Club, and have belonged to it since shortlv aftbr it was 
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opened about three years ago: I did the other night notice 
some people in there that in my opinion were very much 
intoxicated, but I have never, from the general character 
of the place, noticed intoxicated persons there; I have 
seen persons at tables and on the dance floor who I 
thought from their general manner had been drink¬ 
ing, but this Was a small percentage of the time; they 
were a little more hilarious and talkative than the average; 
I would say that they were just “feeling good;” I did not 
see those persons in the act of producing any bottles of any 
kind, and did not see them take any flasks out of their 
pockets; I did not see any bottles under the table or benches; 

I never saw what appeared to be empty liquor bottles 
230 being carried away after they had cleared the tables; 

I never saw any bottles at all; I have smelled their 
breaths and smelled alcohol; I have seen probably about 
the same relative proportion of people on the dance floor 
that appeared to me to have been drinking as people at 
tables who appeared to have been drinking; the average 
person, unless associated very closely with them, would not 
know they had been drinking; the tables were right on the 
edge of the floor in most cases, and as I would pass them in 
dancing I would see these people at the tables. 

Dedirect examination: 

I do not know where these persons who appeared to have 
been drinking got their liquor; I have never seen them 
drinking there. 


LeRoy Sherman. 

Direct examination: 

I am manager of the Earle Theatre in this City, and have 
been a resident of the District of Columbia for 29 vears; 
during the past fifteen months 1 have been a customer of 
Cafe Le Paradis on an average of three times a week; I 
alwavs went with mv wife; it was alwavs some time after 
eleven, and I would remain until around 1:30 or two o’clock; 
while in Cafe Le Paradis I never noticed any pocket flasks 
or bottles which appeared to be whiskey or gin bottles; I 
never paid any attention to anyone else’- table but my own; 
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I 

I 

I cannot say that I have ever seen any drunken) persons in 
Le Paradis; to my knowledge, the best type iof persons 
frequent Le Paradis; when I go there I generally sit in a 
very prominent place in the cafe, and can see ppssibly two 
thirds of the place. 

i 

Cross-examination: | 

j 

I have known Mr. Davis for several years, evpr since Le 
Paradis has been operating, on a business ba^is, having 
hired his music for dances at my home a couple of times 
and that is all; I have been friendly with him and have seen 
him on lots of my visits to Le Paradis; I am a member of 
the Chantecler Club; I cannot sav that I saw Mr. Davis 
frequently at Le Paradis because lots of times he was out 
of town; in the summer time if the roof is open Ijalways go 
upon the roof; I included visits to Chantecler Club as a 
trip to the premises; I will say nine-tenths of njiy trips to 
the premises were to Le Paradis proper on the third floor; 

I have never seen any person there that I thought at 
231 that time had been drinking liquor; I did hot observe 

very much, as I go there to enjoy myself; ij would not 
pay any attention to other people who would be drinking, 
but if there were any such people there I woujd not see 
them. I 

Redirect examination: j 

I 

If at any of the times I was there fifteen or forty people 
had been dancing while drunk, I surely would have noticed 
it. j 

Raymond Bayasca. 

i 

j 

Direct examination: j 

i 

I am employed as a waiter in Le Paradis, and haVe been so 
employed since the house opened on November 26,|922; I do 
not recall any incident on or about December 15,1926 when a 
gentleman dropped a cork from the bottle which jhe had in 
his hand and someone is supposed to have helped find his 
eork by striking matches; I do not remember atiany time 
ever furnishing a cork for a bottle, helping anybody to find 
a, cork in Le Paradis; if I had furnished any suclj a cork I 
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would recall it; all of the waiters in Le Paradis are num¬ 
bered ; my number is, and always has been 18, and has never 
been 7; I am the waiter that Mrs Whitney identified as No. 
7; we wear those numbers on the right lapel of the coat; I 
have my waiter’s number with me, which is the same type 
of number that all the waiters had. 

The number was thereupon exhibited in court, the same 
being a circular piece of metal about one and one-eighth 
inches in diameter, having a black background surrounded 
by a gold wreath, with the No. 18 on it, about seven-six¬ 
teenths of an inch tall, the No. 8 being about five-sixteenths 
of an inch in width, and the number one at the base, three- 
sixteenths in width. 

The witness thereupon continued as follows: 

The waiters wear black alpaca coats; they do not wear 
tuxedos; when the cafe first opened, and manytimes since, 
I have received instructions from the head waiter and the 
manager to be careful and see that nobody drinks in the 
place, and that in case we see somebody with a bottle, to 
report it to the manager or the headwaiter, and in case we 
see somebody pouring liquor, to stop it, and to report it to 
the manager or the headwaiter, or the captain, if the head- 
waiter was not around; I have seen persons attempt to pour 
in Le Paradis, and I told them that it is not allowd to drink 
in that place, and please to remove the bottle; if he 
232 did not remove the bottle, I reported it to the head 
waiter; I have had occasion to report such an oc¬ 
currence to the head waiter and he went and talked to the 
party and make him remove the bottle from the room; after 
I reported it I did not pay any attention to it because it is 
up to the head waiter; I have seen tables cleared in Le 
Paradis on four or five occasions bv reason of a continuance 
or a persistence in drinking after they have been warned; I 
have not at anv time told anvbodv that tliev could drink 
their own liquor in Le Paradis provided they kept it under 
the table, or that such was the policy of the house or any¬ 
thing of similar meaning; 1 never told anybody in Le 
Paradis that after the evening was over you could find as 
many as two barrels of empty liquor botles, or bottles other 
than softdrink bottles; I never knew of any two barrels of 
bottles being found in Le Paradis after it closes; I have oc- 
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casionally found a bottle or bottles under the tables when 
the place was closing up, but not very often; we have not 
got any small glasses two inches high. 

I do not recall seeing a lady in the north end of the room 
faint; I never told anybody that lady who had faijnted in Le 
Paradis did so because she had too much rye and too much 
heat; when I would clear a table I would look lender it to 
see if they drop anything, such as their pocketbobk or their 
handkerchief; I have very seldom seen intoxicated people 
in Le Paradis Cafe; sometimes I do not see any in the day, 
or in a week; I never permitted any drinking irj the Cafe 
when it came to my attention; I am 31 years old!and have 
been a waiter since 1916; I have lived in Washington since 
1918, and besides Le Paradise, have worked at th£ Willard. 

Cross-examination: 

I first came to this country in 1917; Waiter Nb. 7 at Le 
Paradis is Dominic Pissano, and he has been ISfo. 7 ever 
sence the place opened; we received the instructions about 
the use of intoxicants over a dozen times. Whenever I 
found a person who had what I thought was a liquor bottle, 
I reported it to the headwaiter, the manager, or the captain, 
the one close by, William, Robert, or Ilessee, or ^Valter; I 
made such reports to William on several occasions, and 
after doing so I saw him going to the party, but jl did not 
follow him because I did my duty; I did not pay piy more 
attention to the party after I reported it to William, unless, 
in making my rounds, I saw them pull out another battle, 
in which case I would again report it as before, and then 
forget it because of other duties; I cannot \|ratch one 
233 party all the time; 1 don't pay any attention if he 
finds it or not, but he did find a bottle after ;I had re- 

• i 

ported such fact to him, on a few occasions; sonjietimes I 
reported to William that I had seen a party with a bottle 
once a week and sometimes twice a week; it woul4 average 
as often as once a week; I did not see any bottles tjiere New 
Year’s Eve, or New Year’s morning; I have seen gj. flat pint 
whiskey bottle without a label, which was like Government 
Exhibit 7 on the table; that is the kind of incident! I had to 

ave seen 
cient Ex¬ 


report to William, and I always did so report it; I Ij 
several whiskey bottles at Le Paradis like Governi 
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hibit 7, and regular wliiskey bottles like the Canadian Club 
whiskey bottle exhibited to me; some people try to put it on 
top of the table and some people just try to take it out from 
his pocket, and on occasions 1 find it under the tables; if this 
is at closing time I leave them for the janitor, and if it is at 
the time when more people are coming in, I try tocover them 
up with a napkin, on the tray, because 1 don't think it looks 
nice for the people to see bottles, and I do not want the 
guests to know we have found a whiskey bottle there, and I 
carry them into the kitchen; this happened only a few times; 
I have also seen in Le Paradis fifth whiskey bottles, gin 
bottles and bottles with Canadian Club, Black and White, 
and Gordon Gin labels on them; I have seen bottles that did 
not have labels that I thought had been used for liquor; I 
have seen guestsi or patrons use these bottles that I have de¬ 
scribed; I have had to report to the head waiter or someone 
else that the patrons were using bottles more than once in 
the same evening. 

Hesse was a captain; sometimes I will not sec any intoxi¬ 
cated persons there in the whole month, but sometimes I 
may see one or two such persons in one week; I never think 
that I see more than one in an evening; l don't know if tliev 
are intoxicated or not; I cannot tell because I did not see 
them drinking; I would maybe see somebody helping them 
out to get a little fresh air or something, but not many 
times; I never saw a woman helped out; I never saw any- 
bodv dancing or at tables that I thought was intoxicated; I 
did not think that any of the persons that I reported to 
Robert had a bottle were intoxicated. 

Redirect examination: 

I have sometimes five, sometimes .four and simetimes six 
tables under my charge; I do not always have the same 
station; Horak is not employed in Le Paradis now; 
234 I believe he left in the spring of 1927; when I saw a 
person go to pour liquid at any time, I told him it was 
not permitted; we serve food at Le Paradis to everybody; 
the majority of orders for food after 10 o’clock are for 
Chinese dishes, Chicken a la King, or Lobster Newburgh; 
at dinner time from six to nine most evervbodv takes the 
regular dinner; at supper we also serve sandwiches, lemon¬ 
ade, fruit punches, orangeade, ginger ale, White Rock, 
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Appollinaris, Silver King Fizz ginger ale, Canada Dry, 

Abner and Drury, National, C. & C., we had a full menu 

all the time; we have about eight cooks, and about eight pot 

washers and pantrv men. ! 

* ! 

Recross-examination: j 

I 

Sometimes late at night people come there It hat do not 
have anything except sandwiches; very few just take gin¬ 
ger ale; the majority of patrons have something to eat. 

i 

Alfons B. Landa. 

! 

Direct examination: i 

i 

I am an attorney in active practice at the Barjof the Dis¬ 
trict of Columbia, and have been so engaged fori two years; 
I have been a resident of the District of Columbia ten 
years: In December, 1926, I was living at 2920 28th Street; 
I was in Le Paradis Cafe on Saturday, December IS, 1926, 
sitting at about table 18, from about 11:15 io about 1 
o’clock; there were not forty drunken people ;there that 
night, nor did T see any drunken people there thjat night; I 
do not remember seeing while there a young man getting 
up at one of the tables with a whiskey bottle ill his hand 
at arm’s length; no waiter or anybody else connected with 
the place came to my table during the course of the even¬ 
ing at approximately 12:30 and told me to be careful, that 
there were prohibition agents in the place; I cannot recall 
any action that indicated that any of the otlicjr patrons 
were being given information of that sort; no orte came to 
me at any lime during the evening and said anything about 
prohibition agents; to my recollection there wajs not any 
particular lull in the proceedings that occurred on that 
evening, a sudden quieting down, or an air of apprehen¬ 
sion; I did not see anybody that was openly drinking wliat 
appeared to be intoxicating liquor; one of the reasons I go 

to Le Paradis is because it is not infested with a lot of 

1 

collegiates or young kids that are either drunk or pretend¬ 
ing that they are drunk; the people that are ther^ are gen¬ 
erally of some substantial age and and well con- 
235 ducted and order!v cvcrv time I have ever been there. 
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Cross-examination: 

I have been to Le Paradis on many other occasions, the 
dates of which I cannot recall; I was probably there on two 
or three other occasions in December 1926, and in Novem¬ 
ber, 1926; I do not recall any of the dates, except December 
15; if you would idve me a calendar of November, 1926, 1 be¬ 
lieve I could tell von what dav; I did not have a calendar to 
determine that I was there on the 15th and 18th because I 
saw the dates of the checks I signed with reference to the 
15th and 18th. 

I have been an attorney in some litigation in which Mr. 
Davis sued a client of mine; outside of that I do not know 
him; during the last four or five vears I have visited Le 
Paradis from two to three times a week, usually arriving 
between nine and 11:30 o’clock; tlie members of my party 
on December 18th were a vounsr man named Robert Dob- 

%/ o 

bins and Harry AVycoff, who lives in New York at present, 

and three girls; Robert Dobbins is visiting me for a couple 

of davs and last night I asked him if lie recalled what dav we 
• * • 

were there, and he said he did; we both found that our 
memories coincided. 

I have not a more vivid recollection of what happened on 
December 18th than on anv of the other dates, but I cannot 
give vou anv of the other dates that I went there; if vou 
would show me what was done on a certain night and the 
number of people and various other things, I might recall 
verv easily. 


Redirect examination : 

Mv recollection has been refreshed about this date of 
% 

December 18th by Mr. Koenigsberger coming to me with 
two checks 11 1 at T had signed, and those checks bore the 
dates that I have referred to. 

The witness thereupon identified his signature on a din¬ 
ner check of Cafe Le Paradis, and continued as follows: 

The check showing the number of covers and the food 
that was eaten recalled to me the occasion on which we 
went there. 
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Robert Marshall Dobbins. 


Direct examination: 

I am in the real estate business, and have resided in the 
District of Columbia all of my life; I was in Cafe Le 
236 Paradis on December 18, 1926; mv ! recollection 
about that party and this date has be^n refreshed 
because Mr. Koenigsberger was at Mr. Landa Is apartment 
and hail the checks the other night, and showed us them; 
that is the check (referring to the check previously identi¬ 
fied by the witness Landa); I was one of f lie party of six 
that was served on that occasion; we were sitting at table 
17 or 18, and were there between 11:30 and one o’clock; 
I saw no one drunk that night; to my recollection nobody 
came to mv table and told me to be careful, that there were 
prohibition agents in the place, or anything qf that sort; 
no waiter or apparent employee of the place, tb my knowl¬ 
edge, went to any other table that night, apparently de¬ 
livering such a message; 1 did not at that time or about 
half past twelve in the morning notice any sudden lull or 
air of apprehension in the place, as if people thbught some¬ 
thing was going to happen or might happen; l| did not see 
a young man standing up with a whiskey bottle; in his hand 
and his arm extended; I do not remember a majn pulling at 
a tablecloth and upsetting all the crockery and glassware 
on the table, in any part of the hall; nobody came to my 
table and told me it was all right, that the prohibition agents 
had gone; the people there on that night wejrc all very 
orderly so far as I can remember. 


Cross-examination; 

I 

j 

I have been to Le Paradis before quite frequently; I don’t 
know that there is anything particular on that paper that 
recalls the particular incident; it was my disciussion with 
Mr. Landa, as well as the fact that I remember the people 
that I was with that recalls the incident to mc| 1 did not 
know anything about this incident until 1 talked with Mr. 
Landa, nor did I know that it happened in December until I 
talked with Mr. Landa; I can not say that thereiis anything 
about that check that makes me think that 1 w;js in the Le 
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Paradis Cafe on December 18, 192 '*>, ami 1 could not say defi¬ 
nitely that it was on December 18th. I have been going to 
Le Paradis as often as once a week for four or five years. 

Redirect examination: 

I remember Mr. Lauda signing the cheek dated Decem¬ 
ber 18, 1926; that is Mr. Landa's signature and has bear¬ 
ing on refreshing my recollection; I can’t say that I can 
think of anything about that particular check; that 
237 check refreshes mv recollection because in the first 
place we lived at 2900 28th Street, and I know ap¬ 
proximately the dates we were at during the period that 
we were living there, and I can recall with certainty this 
particular night and the people who were on this party on 
this particular night: I couldn’t say definitely it was the 
18th of December; I think that it was on Saturday before 
Christmas. 


Recross-examination: 


I sav it was Saturdav before Christmas because if the 
« * 

18th was a Saturdav it was before Christmas. 


At this point ! the witnesses Douthitt, Lyons and Mrs. 
Mansfield were present in the courtroom and Mr. Bayasca, 
Mr. Hesse and Mr. Robert Kehl were asked to look at them 
and did so. 


W. Stokes Sammons. 

Direct examination: 

I am a manufacturer of window shades, and have been 
such for 27 years, and am a resident of the District of 
Columbia and have been for 44 years; I visited Le Paradis 
Cafe at least twice a week during the past fifteen months, 
and of those visits I have been between the hours of ten 
and twelve about twice a month: I have not ever while in 
Le Paradis Cafe seen anv flask or anv bottles resembling 
gin bottles or whiskey bottles, nor have I ever seen any¬ 
body using what appeared to be intoxicating liquor, or per¬ 
sons who appeared to be drunk there; the sort of persons 
I am accustomed to seeing in that place are about the best 
I know in Washington. 
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Cross-examination: 

I 

I have belonged to the Chantecler Club ^ince it first 
opened three or four years ago; when I was in Le Paradis 
Cafe I just observed the people at the two or} three tables 
near by, and I never have seen anyone tlierb that looked 
like they were drinking, or would talk or dance like they 
were drunk; I am positive that during all the iyears I have 
been to Le Paradis I have not ever seen any person that. I 
thought had had a drink of liquor, and during jail the years 
that 1 have been there I have never seen anybody possess 
a flask or a bottle that appeared to be a liqudr bottle. 

i 

238 John M. Roper. 

i 

Direct examination: j 

I am a member of the police force of the District of 
Columbia, and have been for twenty years; I ‘have been a 
sergeant for seven years; I have been connected with pre¬ 
cinct No. 2 for the past six years; Le Paradis Cafe is in 
Precinct No. 2; in the course of my duties I have occasion 
to visit Le Paradis; I do not go there at any stated time; 
we visit two or three times a week, and oftendr if we are 
told to go there; I would go there any time from 6:30 to 
two o’clock in the morning; to my knowledge^ I have not 
ever observed any intoxicating liquor being dhmk on the 
place, nor have I ever seen any flasks or bqttles which 
looked to be whiskey bottles or gin bottles thjere; I have 
never seen any drunken persons in the place, j 

| 

Cross-examination: I 

i 

When I go there I stand at the top of the steps leading 
to the third floor at the doorway leading into tlije main din¬ 
ing room; we may remain there anywhere from fen minutes 
to thirty minutes, and then leave the place. 

John Howard Powers. 

Direct examination: 

I am a member of the orchestra at Le Paradis Cafe, and 
was such in December, 1926; in December, 1926, the other 
members of that orchestra were Jack Golden, who is now 
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in New York;, Dick Ilimber, who is now in Boston; and 
Phil Solari, who I believe is now in Philadelphia; also, 
Amarosi, a drummer; I don't recall an incident which is 
alleged to have occurred in Le Paradis on December 16, 
1926, when a young man from a party of four, with a yel¬ 
low flower in his lapel, came over to the orchestra and at¬ 
tempted to take an instrument away from some member of 
the orchestra; I do not recall anvbodv ever coming over 
and starting to strike or attempting to start a fight with 
some member of the orchestra. 

Cross-examination: 

I have worked for Mr. Mever Davis about four or five 
years as a musician, and have been at the Cafe for the past 
three years; I ,play in the orchestra every evening seven 
days a week; my position on the platform was at the end 
near table 28; the orchestra has always been situated that 

wav. 

•> 

239 Redirect examination: 

I believe I would have seen this circumstance if it had 

occurred; l could observe evervthing on the band stand and 

I sav that that never occurred. 

* 

Frank Horak. 

Direct examination: 

I am employed at the present time at the Mayflower 
Hotel; I have not worked in Le Paradis since May, 1927; 
I was employed in Le Paradis during the month of Decem¬ 
ber, 1926, as a captain; Hesse was also a captain at that 
time; when I went to work for Le Paradis Mr. Robert at 
a meeting gave us once instructions that if we saw anybody 
drinking we have to stop them: I think I was given those 
instructions twice, but I am not sure of it; I do not remem¬ 
ber that on December 16, 1926, or at any other time, I told 
any people in the Cafe that they could bring their own 
liquor if they kept it under the table or out of sight, or 
words to that effect; I did not at any time tell anybody 
that such procedure was the policy of the house; I did not 
at anv time trv to find a cork for a patron of the cafe bv 
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lighting a match and looking for it; I remember a case that 
a lady was once intoxicated, and they had to | take her out, 
but I don’t know when it was; she was sitting in the back 
of the room; she came in about ten o’clock and was taken 
out about twelve o’clock; she wore a black djress; I know 
that because I helped the lady, too; I brought ljer something 
which I think was baking powder; I did not! talk to any¬ 
body about that ladv, or sav she had too much! heat and too 
much rye; this lady’s party had a bottle with (them; as far 
as I remember they ottered me a drink out <j>f the bottle, 
but I don’t think I took it; they were sitting! there about 
two hours before this lady became in that condition; I was 
in charge of that end of the room ; I did not see j this whiskey 
bottle; I did not say anything to them about leaving liquor 
in the place or using it; I didn't see them using that whiskey 
bottle at any time that evening; they must hav<j> been drink¬ 
ing but I didn’t see them; my attention was fii'st attracted 
to the lady when she fell and I picked her upj; before she 
fainted my attention had not been called to this particular 
party or table. 

Cross-examination; j 

i 

I worked at Le Paradis from the end of November, 1926, 
until Mav, 1927; before that I worked at the Iciiateau Le 
Paradis in Maryland, of which Meyer Davis was the 
240 proprietor, from April until September, 1|926; I have 
known Mr. Mever Davis since 1925; the! meeting at 

% 7 | O 

which the instructions were given to the various captains 
and waiters was in December, 1926, after I had! been there 
two or three weeks; I don’t think William wasjthere; that 
is the only time I have received those instructions, which 
were that if we see anybody drinking we have toj stop them, 
and if they didn’t stop to report it to him, Robprt or Wil¬ 
liam; but most of the time we reported to Robert; I had 
occasion to make reports to either Robert or William on 
several occasions, and I have had occasions to ^top a man 
from drinking; I stopped at least half a dozen when the 
waiter came to me and reported them; I went theijc and said, 
‘‘Excuse me, sir, but you are not allowed to use !any liquor 
in this place”, and after I said that to them, if they didn’t 
obey me, I would go and tell either Robert oii William; 
William or Robert then went and told them j that they 
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couldn’t use it; in nil instances that I reported to Robert or 
William, I saw them have bottles of different shapes, which 
looked like whiskey bottles, some of which were like Govern¬ 
ment Exhibit 7, and some like the Canadian Club fifth whis- 
kevbottle exhibited to me. 1 have seen guests have such hot- 
ties once a week on an average; whenever I saw any of such 
instances I reported it or stopped it; after I have made 
such a report to William 1 have seen William go there and 
give instructions to those men; that happened only once, 
but that party had a silver flask; it is hard to answer how 
often I have seen people drinking liquor there. 

I don’t know when it was that this lady fainted, but it 
was on a Saturday; when she fainted she fell out of her 
chair, and T was standing right near and I, with her gentle¬ 
man friend, picked her up, and put her in the chair; she 
could walk but a gentleman assisted her; there were four 
in the party; in my opinion she was intoxicated that night, 

but not verv badlv; tliev did not assist her when she left 
• • » • 

the place, and she walked nicely. 

Once or twice since I was there people pulled a flask out 
of their pocket and asked me if I wanted a drink, and I re¬ 
fused and told them to stop drinking there; they probably 
stopped. 

Redirect examination: 

Raymond Bavasea was a waiter in Le Paradis when I 
• • 

was there; I recall him inviting my attention to some peo¬ 
ple who were drinking and he told them to stop and they 
did not; Bayasca came once to me and said a party 
241 was drinking; I went to stop them but they did not 
pay any attention to me and T told Robert, who went 
to them; I don’t know whether they stopped drinking then; 
I didn’t look any more because that leaves me out; the 
guests at Le Paradis are not permitted to move from one 
table to the other except by authority of the captain or head 
waiter. 

At this point it was conceded that the witness William 
Kelil was quite ill when he was on the witness stand. 

It was thereupon conceded that the witness Bayasca is 
a small man with straight black hair, and that the witness 
Horak is about five feet eight inches tall, with black hair, 
and is not bald headed; also that the witness Hesse has 
curly light brown hair, and is not bald headed. 
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Joseph W. Hesse. 


Direct examination: ; 

I 

I am employed by Mr. Meyer Davis at the L4 Paradis as 
waiter captain, and have been so employed slice October, 
1926; I do not recall ever looking for a cork out of a bottle 
for any man at the cafe, or bringing a man a cbrk that was 
lost; I do not recall anvone on or about December 16, 1926 
asking me if it was all right to drink their o\yn liquor if 
they brought it themselves, and that I replied, MYes, if you 
keep it under the table ; M such an event did not] happen, to 
my knowledge; if a man came to me and asked] me to help 
find a cork on the floor at Le Paradis, T would certainly 
have some recollection of it; no one at any time asked me 
if it was the policy of the house to permit drinking, and 
I never replied that it was; Robert Kelil, the nfanager, in¬ 
structed me to tell evervbodv not to drink on the premises; 
I usually tell the party not to drink on the premises; if they 
continue, I try to stop them, and if that doesn’t]help I will 
see the manager about it; I have had occasion kquite often 
to stop people from drinking during the time of ipv employ¬ 
ment there. j 


Cross-examination: j 

i 

Before I worked at Le Paradis 1 worked at the Carlton; 
1 received the instructions about which I have testified from 
Robert the first night I worked there; we had several meet¬ 
ings where the manager instructed us about thijs drinking 
question; most of the people will stop drinking ]if you tell 
them; I have seen the guests have bottles, flaskjs or other 
whiskey bottles, mostly pint-size. 

I would see these various bottles taken from their 
242 pockets; they might put them on the table, 'and, if we 
see that, we tell them not to leave them on the table, 
and they cannot drink on the premises; I have seen empty 
liquor pint bottles on the floor most every evening, from 
two tv) ten or twelve every evening; the night clearer cleans 
them up; sometimes it happens that the waiters pick up 
bottles from the floor, but very seldom; after I jreport to 
William or Robert I am through with it, and it i$ then up 

15—4926a 


i 


i 
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I 
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to William or Robert; I have seen William give instruc¬ 
tions to those people about bottles they had in their pos¬ 
session, after I had reported to him;'this might happen 
once in a week, or once in two weeks or a month, but in 
most instances these patrons accept my warning; I see peo¬ 
ple with bottles of liquor practically every night; it hap¬ 
pens four or five times a week that we have to stop people 
drinking. 

Some of the people that I have had to notify to cease 
drinking appeared to be intoxicated, but only about four or 
six times; it occurred quite frequently that people that 
had bottles of liquor had been drinking liquor; if T suspect 
that a party is drinking intoxicating liquor and I notify 
them that they cannot do that in Le Paradis, I keep on 
watching them ;i 1 did not ever see anv of them refuse to 
obev Robert. 

Redirect examination: 

I did not ever go to anybody's table and tell them that 
prohibition agents had gone and they could start in drink¬ 
ing again; a waiter has not the privilege of changing the 
location of a person’s table; that is done by the captain or 
head waiter, and that has been the rule ever since I have 
been there since October 23, 1926; the waiters have the 
same numbers all the time; during December, 1926, and 
January, 1927, Horak and 1 wore Tuxedos and black ties, 
and the waiters wore what they call a black waiter’s jacket 
with a long white tie. 

Ernest Catlin. 

Direct examination: 

I am a waiter at Cafe Le Paradis, and have been such 
since October, 1922; I have on several occasions received 
instructions from Robert Kohl not to permit any drinking 
to take place in the cafe, and that if we saw any drinking 
we were to notify people that they were not allowed to 
drink on ithe premises; if they continued after we 
243 notified them, we were to notify the man in charge 
or the captain or the manager; I have had occasion 
to do that several times; as a rule, they discontinued when 
I told them they could not drink; on several occasions they 
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did not, and I then reported the case to the manager, as a 
rule, Mr. Robert Kehl, and Mr. Kehl went oyer there to 
the party in question; T would leave it to Mr. Kehl, and 
when I returned the people had stopped; on pne occasion 
that I recall when they did not stop, I was ordjered by the 
manager to remove glasses from the table; I never helped 
anybody find a cork which was supposed to hajve dropped 
from a bottle in Le Paradis; I certainly did not ever tell 
anybody that they could drink in Le Paradis ijf they kept 
their bottle under the table or out of sight; I might have 
been asked whether it was the policy of the houde to permit 
them to drink liquor there; T certainly answered, “No”; 
my number is 4, and I have had that number for the last 
three years. | 

i 

i 

Cross-examination: j 


I worked at Chateau Le Paradis in 1925, ahd for two 
months in 1926; the number of times T would ;see people 
possessing liquor bottles, when 1 found it necessary to ad¬ 
monish them to stop, would be once or twice a vfeek; when 
I saw those persons drinking it would be a flask or what 


appeared to be whiskey bottles, something like Government 
Exhibit 7: I have seen smaller flasks and also fifth bottles 
like the Canadian Club bottle exhibited to me alnd square 
gin bottles; I know those people usually stopped after I 
told them because I make it a point to watch them there¬ 
after; they might possibly put the bottles back in their 
pockets or on the floor; I have seen whiskey bpttles and 
gin bottles on the floor, but not very often; I Jiave seen 


flasks on the table also, but very seldom; I spoke to the 
guests when I saw a bottle lying on the table such times as 
I saw them used; I would wait until T saw them'used, and 
if they stopped using it and lay it on the table, I didn’t say 
anything to them; I have seen people slightly tinder the 


influence of liquor, but not very frequently. 


Redirect examination; 


If 1 saw a bottle that looked like it had whiskey iji it, lying 
on top of tlie table, 1 certainly notify the people to remove 
it immediately and if they didn’t remove it, I would report 
it back to the manager; I did not mean to testify in my 
cross examination that if people were pouring out of a bottle 
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and I told them to stop and they left it on top of the 
244 table, that that would comply with the management’s 
orders—T was not asked that question. 

When I previously testified that I spoke to the guests 
when I saw bottles lying on the table “possibly such times 
as I saw them used”, and when I replied “Yes” to the 
question, “You would wait until you saw them used?” I 
did not mean that if I saw a bottle laid on the table I would 
not say anything to the people until they started to use it; 
I meant that I would not wait for the battle to be made 
use of; I would speak to the people before that. 

Samuel Thompson. 

Direct examination: 

In December, 192G, and January, 1927, I worked at Le 
Paradis, and I work there now; I have worked there since 
the place opened; I did not ever attempt to find a cork which 
somebody claims to have lost out of his bottle in the Cafe; 
I did not ever offer to get or get a napkin for a patron of the 
Cafe Le Paradis who had spilled the contents of a bottle 
on the tablecloth, and who then said, “Never mind this; 
it is high-powered stuff and will soon evaporate”; I did 
not ever on an occasion when a woman fainted in Cafe Le 
Paradis tell somebodv else that she had too much rve and 
too much heat: I did not ever on such an occasion sav that 

V 

the whiskey had plenty of kick in it and that I knew it be¬ 
cause I had some of it myself; I did not ever, without ob¬ 
jection, permit anybody in the Cafe to display or have on 
his table a bottle labeled “whiskey”, or which appeared 
to contain intoxicating liquor; I did not ever tell anybody 
that most people came to Le Paradis to drink and dance, 
or that it would be all right to bring their own liquor and 
drink it in the Cafe if they kept it under the table; I did 
not ever tell anybody that it was or is the policy of the 
house to permit drinking of intoxicating liquors there. 
When the house opened I received instructions from Robert 
Kelil, the manager, that in the event that I saw persons at¬ 
tempt to drink or use intoxicating liquors or things which 
I may have thought were intoxicating liquors at Le Paradis, 
to tell them that it was against the rules of the house to 
permit the use of intoxicating liquors there; if they did not 
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stop after I told them that, I was to call the jattention of 
the head waiter or manager to it; I have had! occasion to 
do that, and have reported to Mr. Robert Kehl; I saw Mr. 
Kehl go to that table after 1 had reported to him; after he 
had been there I watched that table and they did not use 
any more intoxicating liquors; if a patron persisted 
245 in using intoxicating liquors after I and Mr. Kehl 
told him to stop, 1 was ordered to present the check, 
to clear the table of dishes and glasses; I haVje had occa¬ 
sion to clear a table only once, probably threeiyears ago; 
during the supper hour I serve comparatively! more food 
than drinks; some of the dishes served there in the evening 
that I have had occasion to serve are chicken! a la king, 
Chinese dishes of all kinds, steaks, chops, Sandwiches, 
salads; some of the kinds of ginger ale 1 have served at Le 
Paradis are Canada Dry, Abner and Drury, (jlliquot and 
National; some of them are of a golden hue; these state¬ 
ments apply ever since we have opened and until the pres¬ 
ent time. I 


Cross-examination: | 

I 

After reporting to Robert or 'William, T wjould have 
no more to do with it; it was up to William or Robert; 
I have told William that I have seen a guest with what ap¬ 
peared to be a bottle of intoxicating liquor; I jliave seen 
William go to that table, but did not ever see him find the 
bottle; 1 have seen Robert go to a patron and jieard him 
tell him to discontinue using intoxicating liquors; I did 
not see any bottle exposed when Robert was felling the 
guest; 1 saw these bottles when 1 made these Reports to 
either William or Robert in the hands of the patrons pour¬ 
ing out what I thought was intoxicating liquor; occasionally 
they put them on the table; the kinds of bottles tjhat 1 saw 
them put on the table were ordinary glass flasks, Sometimes 
pint and sometimes half pint, and pint glass bottles; some¬ 
times they would have labels on which looked lik<ji whiskey 
labels; I know a whiskey bottle when I see it; I plight see 
one or two people during a week have bottles jeit.her in 
their hands or on the table when I found it necessary to 
speak to them, and I might see two or three in ope night; 
I would see these bottles during supper time, which is from 
ten until closing time. With reference to the casds after I 


i 

! 
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had cautioned the people that I saw using liquor to stop, 
I found it necessary to report to the head waiter or Wil¬ 
liam or Robert probably ten per cent of the times; the 
others stopped when 1 told them; i have seen plain pint 
bottles, like Government Exhibit 7, and occasionally quarts 
or half pints and gin bottles on the floor, which I left there 
for the cleaner to take out; 1 found bottles under the table 
sometimes at three or four different tables in a night, if 
there was a convention in town; sometimes I would find 
more than one bottle under one table, but not very often; 
I did not ever pick up any bottles and take them in the 
kitchen; 1 seldom look under the tables unless there 
246 is a complaint of anything being lost; if a party 
was there and left about half past eleven at night, 
and I desired to clear that table so that other guests could 
occupy it, and I found some bottles under the table, 1 would 
leave them there; I have seen whiskey bottles or wliat ap¬ 
peared to be liquor bottles on tables at which guests were 
seated, but not Very often, probably one in two weeks, some¬ 
times two in one night; in everv case I told them that the 
use of intoxicants was prohibited in this Cafe, then they 
took the bottle from the table; I have seen them put them 
under the table; I have told them to take them off the floor 
many a time; if a man took a bottle off the table and put 
it on the floor, I would tell him he could not put it either 
on the table or on the floor; he would take it away; 1 would 
watch him after that to see whether he would use it; after 
I told him to stop I saw him using it again on two or 
three occasions. I serve some people nothing but ginger ale. 

I have a number at the cafe which is No. 1, which I have 
had since the house opened; when I serve a chafing dish I 
bring it in with a wood alcohol flame under it. 

Frank Amoroki. 

Direct examination: 

I work for Meyer Davis as a musician; on December 16, 
1926, I was employed in Le Paradis Cafe; the others in 
the orchestra were Jack Powers, Mr. Golden, Dick Himber 
and Phil Solari; Phil Solari is in Philadelphia; the last 
time I heard of Jack Golden he was in New York; Dick 
Himber is in New York; Mr. Powers is in Washington at 
Le Paradis; in December, 1926, I sat on the band platform 
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next to table 47, and Mr. Powers sat at the Other end; I 
could see all that went on in the south end of the dance 
floor or in the south end of the Cafe; I do not rjecall on the 
evening of December 16th, or any other eveniijig, a young 
man in a light suit with a yellow flower in his j buttonhole, 
sitting between the balcony and the band stand!, and going 
over to the orchestra in the Le Paradis aijd starting, 
or attempting to start a tight with some of the j men in the 
orchestra, or attempting to take an instrument!away from 
any man in the orchestra. | 


Cross-examination: 

! 

I have been playing for Meyer Davis jin various 
247 orchestras for five years, and I am now; playing at 
the Club Chantecler. ! 


Recross-examination: 


When 1 was in the orchestra at Le Paradis, I never missed 


a night. 


Walter Heini. 


Direct examination: 

i 

I am employed at Cafe Le Paradis by Mr. Meyer Davis, 
as a waiter and have been employed there for three years; 
I have been No. 8 ever since I have been working there; 
1 wear the number on the buttonhole of the left aide of my 
jacket; the waiters at Le Paradis wear a white foijir-in-hand 
necktie; my instructions from Robert, the manager, were 
to tell every body not to use any intoxicating liqjior in the 
Cafe, and if he still persisted in doing it, after I so told 
him, 1 would report it to the head waiter or captain, and 
they would further take care of the party; they w^ould then 
stop most of the time; the head waiter would go away and 
keep an eye on the party, and so do 1; if 1 saw’ them per¬ 
sist in drinking, 1 w T ould report it to the head waiter once 
more; I have had occasion to do that and the table was 
cleared off and the customer was asked to leave the Cafe; 
this occurred only once and must have been around eight 
or nine months ago; I did not ever help one of th$ patrons 
look for a cork in the Cafe; I did not ever get, or offer to 
get, a napkin for a patron of the Cafe w r ho had spilled the 
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contents of a bottle on the tablecloth, and who then said 
to me, “Never mind. This is high-powered stuff and it will 
soon evaporate V; I did not ever, on an occasion when a 
woman fainted in Cafe Le Paradis, tell somebody else that 
she had too much rye and too much heat, and I did not 
ever say that the whiskey had plenty of kick in it, and I 
knew it because 1 had some of it myself; I never saw a 
bottle on the table; I did not ever tell anvbodv that most 
people come to the Cafe to drink and dance; 1 did not ever 
tell anvbodv that it would be all right to bring their own 
liquor and drink it in the Cafe if they kept it under the 
table; I did not ever tell any of the patrons of the Cafe 
that it was all right for them to drink liquor there provided 
they kept the bottle under the table or out of sight; 1 never 
told anybody that it was the policy of the house to permit 
drinking of intoxicating liquors there. 

During the supper hour we serve quite a lot of food; I 
think it is mostly food, besides fruit punches, orange- 
248 ades, ginger ale and White Rock: some of the things 
people eat during the supper hour are chicken a la 
King, lobster a la Newburgh, or chicken chow main, or 
filet mignon, vegetables and dessert; I have sold quite a 
lot of club sandwiches and chicken, ham and cheese sand¬ 
wiches. 

Cross-examination: 

Before I worked at Le Paradis I worked at the Wash- 
inton Hotel in this City, and at the New Willard: there 
have been instances where 1 have had occasion to tell a 
guest not to use intoxicating liquor, and he persisted, and 
then I went and told William or the head waiter, and then 
he went to the table, and afterwards 1 saw him still using 
it, and 1 went and spoke to him the second time: this hap¬ 
pens frequently, sometimes two or three times a week, and 
then it does not happen for a whole month: when strangers 
come to town they mostly don't know the rules of the Cafe; 
after I told these parties the second time, they mostly 
stopped: those that did not mostly stop usually left the 
Cafe voluntarily. 
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Demetrio Font. 

Direct examination: | 

I 

I work at Le Paradis as a waiter and have worked there 
since opening: my number is 13 and T have nejver had any 
other number: I wear the number on my left lapel; I have 
received instructions from Mr. Robert Kehl, tjie manager, 
not to let anybody use any intoxicating liquoif there: if I 
saw somebody using intoxicating liquor, T told the people 
who were using it to stop, and if they did nojt stop 1 re¬ 
ported it to the manager or captain: I made 3uch reports 
sometimes two or three times a week, and sometimes not 
for two or three weeks; T saw the man to whom 1 reported 
go to 1 lie tables and the people stopped, and t never saw 
them drink anv more. 

• i 

I did not ever attempt to find a cork whiclji somebody 
claimed to have lost out of their bottle in the Cafe; I did 
not ever offer to get, and did not get a napkin f^r a patron 
of the Cafe who had spilled the contents of a bottle on 
the tablecloth and who then said, “Never mind. This is 
high-powered stuff, and will soon evaporate”:j 1 did not 
ever on any occasion when a woman fainted in tjlie Cafe Le 
Paradis, fell somebody else that she had too mujeh rye and 
too much heat: I did not ever on such an occasiojn, say that 
the whiskey had plenty of kick in it and that I knew it be¬ 
cause I had some of it myself: I always object to 
249 anybody in the Cafe displaying or having! on his ta¬ 
ble a bottle labeled whiskey, or appearingito contain 
intoxicating liquor: 7 did not ever tell anybody i that most 
people came to Cafe IjO Paradis to drink and dimee; they 
come and eat food and dance; T did not ever teljl anybody 
that it would he all right to bring their own ljiquor and 
drink it in the Cafe if they kept it under the table; I did 
not ever fell any of the patrons of the Cafe that jit was all 
right for them to drink liquor there, provided (they kept 
the bottle under the fable out of sight; 1 did nof ever tell 
anybody that the policy of the house was to permit drink¬ 
ing of intoxicating liquors there if they kept tMm out of 
sight; I told them that the policy of the house jis not to 
allow to drink in that place; during the supper lioijir I serve 
mostly chow mein, club, lobster a la Newburgh!, chicken 
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sandwich, broiled lobster, steak, a ad many others; we have 
quite a few different kinds of drinks—fruit punch, orange¬ 
ade, ginger ale, coffee, lea: I never accepted anything to 
drink from any patrons of the Cafe. 

Cross-examination: 

After T had reported a party for drinking liquor, 1 just 
watch him, and if 1 see anything else T report him again: 
I would not speak to him again, but just went over and told 
the head waiter; there were many occasions when I found 
it necessary to speak to a guest whom I saw using intoxi¬ 
cating liquor or what I thought to be intoxicating liquor. 
This occurred twice or three times a week, and sometimes 
there would he two or three weeks that you will not see 
anything; these persons to whom T spoke were pouring 
from the flask which they had produced from their pocket; 
on quite a few instances I have found bottles under the 
tablecloth when I' cleaned the table, but 1 never see them 
using it; they were pint botles, and I suppose they are liq¬ 
uor bottles; some of them had labels: T took these bottles 
to the kitchen after 1 had cleaned the table, and put them 
where they put all the empty bottles. 

John Pujol. 


Direct examination: 


T work at Le Paradis Cafe, as a waiter: 1 have been 


there since the place opened: my number is and always 
has been 14: that number is worn on the left lapel. I have 
received instructions from William, the head waiter, and 


from Mr. Robert, not to permit anvbodv to use anvthing 
that looked like intoxicating liquor: if they were using 
them, I was to tell them that it was not permitted; 
250 if, after l told them that, they still continued to use 
the liquid, 1 would report it to the head waiter; he 
would go to them and talk to them, and if they still kept 
on trying to use it, on some occasions we just order them 
out of the place: 1 have seen them ordered out of the place 
on one or two occasions about a vear ago. 

I did not ever attempt to find a cork which somebody 
claimed to have lost out of his bottle in the Cafe; T did 


not ever offer to get, or get a napkin for a patron of the 
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Cafe who had spilled the contents of a bottle on the table¬ 
cloth and then said, “Never mind; it is high-powered stuff 
and will soon evaporate”; I don’t remember that 1 ever on 
an occasion when a woman fainted in Le Paradis Cafe told 
somebodv else that she had too much rve aiid too much 
heat; 1 did not ever tell anybodv with regard td any woman 
that she had too much rye and too much heat; I did not 
ever on such an occasion say that the whiskejr had plenty 
of kick in it and I knew it because I had had some of it 
rnvsclf. i 

\ # i 

I never saw anybody display or have on his [table a bot¬ 
tle that appeared to contain whiskey, without objecting 
to it; I did not ever tell anybody that most pedple come to 
the Cafe to drink and dance, or that it would the all right 
to liring their own liquor and drink it in the (pafe if they 
kept it under the table or out of sight; I did hot ever tell 
anybody that it was or is the policy of the lioujse to drink 
intoxicating liquor there; the most common dish for sup¬ 
per is chicken a la king or lobster Newburgh [or some of 
the Chinese dishes; on some occasions they take| coffee and 
others take lemonade or ginger ale once in a while, White 
Pock and so on. ! 


Cross-examination: j 

Before I went to Le Paradis 1 worked at tljie Willard 
Hotel; on quite a few occasions I had to speak tip the peo¬ 
ple at Le Paradis Cafe and tell them not to use ijquor; for 
the most part we don't have any trouble during tjie present 
time, but when we have some convention or sonjie strange 
people in town is when we have more trouble; during the 
last year or year and a half that has occurred miaybe once 
or twice a week; in some weeks it might not happen at all; 
I have seen some bottles that look suspicious; [some are 
square bottles with a gin label, some are flasks, land some 
are bottles that look like whiskey bottles; when wje see that 
we just stop them right away; on some [occasions 
251 they try to put them on the table, and soniie others, 
under the table: 1 have seen them on the tajble about 
twice. On one occasion I happened to see it on the table 
and 1 told him it couldn’t be useo, which on inatj occasion 
one of the gentlemen said, “What: we can’t have anything 
to drink here?” I said, “Sure not.” And he said, “Well, 
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we will go somewhere else.’’ Ail! the party walked right 
out of the room; T have seen them trying to put it under 
the table, but we stopped them: we do not allow that either; 
once a week or twice T would see a bottle lying under the 
table after the party lias gone, but I have not seen bottles 
under the table while guests were seated there: they were 
just plain white bottles usually, and appeared to be liquor 
bottles, and we leave the bottles there, and the night man 
is supposed to take care of them when they clean up; if 
I had occasion to clear a table during an evening T would 
not touch them at all: we do not take anything that looks 
suspicious; T have never seen the other waiters pick them 
up when they find them like that. 

Redirect examination: 

When I told people, or called people’s attention to the 
fact that they should not drink, they would stop, for the 
most part: I have had occasion only once to call William’s 
attention to a party that refused to stop. 

John Weberfals. 

Direct examination: 

I work at Le Paradis Cafe as a waiter: I have worked 

there for three years; my number is, and always has been 

16 ever since I have worked there: we had instructions 

from Mr. Robert Kelil, the manager that we are supposed 

to stop anybody pouring liquor from bottles or contents 

which we think are whiskey or intoxicating fluids: if a 

man don't stop drinking after he is warned, I am supposed 

to turn matters over to the head waiter, who is to stop 

him; after the head waiter endeavors to stop him, and if T 

see him still continue to drink, I report it again; T have 

had occasion to do that verv rarelv. 

• • 

T did not ever attempt to find a cork which somebodv 
claimed to have lost out of his bottle in the Cafe; I did not 
ever offer to get, or get a napkin for a patron of the Cafe 
who had spilled the contents of the bottle on the tablecloth 
and then said, “Never mind; this is high-powered stuff and 
it will soon evaporate”: I did not ever on an occa- 
252 sion when a woman fainted in the Cafe tell some¬ 
body else that she had too much rye and too much 


I 


NATIONAL CAFES, INC., VS. U. S. OF A. 


237 


heat; I did not ever on sneli an occasion say tjiat the whis¬ 
key had plenty of kick in it and I knew it because T had had 
some of it myself; I did not ever, without objection, permit 
anybody in the Cafe to display or have on hij; table a bot¬ 
tle labeled “Whiskey,” or which appeared to contain in¬ 
toxicating liquor; I did not ever tell anybody that most peo¬ 
ple came to the Cafe to drink and dance; T did not ever 
tell anybody that it would be all right to bring their own 
liquor and drink it in the Cafe if they kept lit under the 
table or out of sight; T did not ever tell anvbodv that it 
was or is the policy of the house to permit drinking of in¬ 
toxicating liquor there. 

The food we serve at the supper hour defends mostly 
on the people; it is usual to serve a lot of ivhat we call 
chafing dishes, also light refreshments and jsandwiches; 
there is an alcohol flame under the chafing dishes. 


Cross-examination: 


It is not very often that I find if necessary! to speak to 
guests that I thought were using liquor; it might happen 
once or twice a month, and the next month it| might hap¬ 
pen three or four times; about a year ago it mjight happen 
that you have to do it twice or three times a ir^onth; it has 
happened only on a few occasions that T have fjound it nec¬ 
essary fo report to William or the head waiter 1 after I had 
spoken first to the guest; as long as the customers are 
on my station T surely look after them and see! what is go¬ 
ing on; on the occasions when I thought they!were using 
liquor, I saw bottles which appeared to be liqjior bottles; 
I have seen a few empty bottles on the floor;! I don’t do 
anything with the bottles that are under the tijible after I 
clean up, but leave them on the floor; I have picked up liq¬ 
uor bottles and taken them to the kitchen, butj very, very 
seldom; if I clear a table in the middle of the night for 
other guests who are coming in, and there are bjottles lying 
underneath the table, I pick them up and carry them into 
the kitchen. 

I 

i 

Redirect examination: j 

It happens very rarely that people continue to drink 

after Mr. Robert or Mr. William talk to them. 

| . 

i 

i 


i 
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Werner Jacobson (Recalled). 

Direct examination: 

I have been previously sworn in this case; accord- 
253 ing to the records of Le Paradis 83,295 persons 
were served at Le Paradis during’ 1926, and 76,300 
during 1927. 

Dominic Pisani. 

Direct examination: 

I work at Le Paradis Cafe as a waiter and have worked 
there since the place opened; my number is and always 
has been 7: I weigh 163 pounds, and am five feet, six or 
eight inches tall; I have often received instructions from 
Mr. Robert Kelli, the manager, that if we saw somebodv 
using liquor to tell them that he is not allowed to drink in 
the Cafe, and my order was to report to him if they refuse 
to stop drinking; then lie took the matter up himself and 
would go to the party and see what the party was doing, 
and watch him closely; T think T have had occasion once 
to report such an incident to Mr. Robert Kehl: Robert went 
to the party and watched the party to see if there was some¬ 
thing going on, and told the people to absolutely stop, that 
he is not allowed to drink in the place; they said, “All right; 
we don’t drink;” every time there is some drinking going 
on, Robert would give the order to clear off everything; 1 
have never had an instance where the guests refused to 
obev Mr. Robert or Mr. William: I was never instructed 
to clear a table where the guests refused to obey, but 1 saw 
him instruct somebody to clear up another waiter’s table. 

I did not ever attempt to find a cork which somebody 
claimed to have lost from his bottle in the Cafe; T did not 
ever otter to get, and did not get a napkin for a patron of 
the Cafe who had spilled the contents of a bottle on the table¬ 
cloth and who then said, “Never mind. This is high- 
powered stuff and will soon evaporate:” I did not ever on 
an occasion when a woman fainted in Cafe Le Paradis, tell 
somebody else that she had too much rye and too much heat: 
I did not ever on such an occasion say that the whiskey had 
plenty of kick in it, and that I knew it because I had some 
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of it myself; I did not ever, without objection! permit any¬ 
body in the Cafe to display or have on his tgble a bottle 
labeled whiskey, or which appeared to contain! intoxicating 
liquor; I did not ever tell anybody that most pejople came to 
the Cafe Le Paradis to drink and dance; or that it would be 
all right to bring their own liquor and drink ij in the Cafe 
if they kept it under the table, or out of sight; Ii did not ever 
tell anvbodv that it was or is the policv of the house to 
permit drinking of intoxicating liquors there; during 
254 the supper hour we generally serve food and ginger 
ale; some of the items of food are chicken salad, 
chicken a la king, lobster salad, deviled crabs, i sandwiches, 
and so forth, and also ginger ale and some fruiit lemonades 
or fruit punches. j 

j 

I 

Cross-examination: 

i 

There were some occasions when I went to thq guests and 
told them that they could not sell liquor there, jl could not 
say that the persons whom I told that it was no|t permitted 
to drink intoxicating liquor in the Cafe, had lilquor, but I 
saw them pouring something out and putting it in the 
glasses; 1 saw some silver flasks, but I never sgw T any bot¬ 
tles; they did not have the flasks on the tablej; they had 
some in their pockets and they were taking tljiem out of 
their pockets; I have seen what appeared to be iliquor bot¬ 
tles on the floor, sometimes one a day and sometimes not 
for a whole week; some davs I see bottles at tvio or three 
tables; sometimes thev would be these flat whiskev bottles; 
if I had time T would put the bottles I have foiknd on the 
floor with the other stuff; otherwise T don’t bother with 
them, and the housemen would clean them up;j if I took 
them out, I took them to the kitchen; I take the ginger ale 
bottles and whiskev bottles and throw them both \i\ the same 
box, but it does not happen very often; outside oil* the time 
when I reported to Robert, I do not think that I made any 
such report, to anyone else. 

i 

It was thereupon agreed that one of the waiters!, E. Wolf, 
was then ill, and that that was sufficient excuse for not pro¬ 
ducing him here. 


1 


1 


1 

i 
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Niel P. Nielsen. 

Direct examination: 

I work at Cafe Le Paradis, as a waiter, and have worked 
there since 1 lie place was opened up in 1922; I have a num¬ 
ber which is and always has been 10; I received instructions 
from Robert, the manager, when we opened up, and also 
quite frequently on evenings after closing, that if I saw 
someone attempting to pour what I thought was intoxicat¬ 
ing liquor, I went over and told the party that they could 
not pour, and if they did not abide by the order T went to 
Mr. Robert and reported it; T had occasion to go to Mr. 
Robert and report that people would not stop drinking, only 
two or three times during the five years. 

I did not ever! attempt to find a cork which somebody 

claimed to have lost out of his bottle in the Cafe: T did not 

ever offer to get, or get, a napkin for a patron of the Cafe 

who had spilled the contents of a bottle on the tablecloth 

and who then said, “Never mind. This is high- 

255 powered stuff and will soon evaporate;” I did not 

ever on an occasion when a woman fainted in Le 

Paradis Cafe tell somebodv else that she had too much rve 

« • 

and too much heat: I did not ever on such an occasion say 
that the whiskey had plenty of kick in it, and that I knew 
it because T had had some of it myself; T did not ever, with¬ 
out objection, see 1 a bottle of whiskey, or what I thought to 
be whiskey, on top of a man's table; I did not ever tell any¬ 
body that most people came to the Cafe Le Paradis to drink 
and dance, or that it would be all right to bring their own 
liquor and drink it in the Cafe if they kept it under the 
table or out of sight: I did not ever tell anybody that it was 
or is the policy of the house to permit drinking of intoxicat¬ 
ing liquors there: during the supper hour the majority 
of the people seemed to eat, and some of them had ginger 
ale and some had beer, coffee or tea; some of the dishes 
that I customarily served during the supper hour are 
chicken a la king, chafing dish orders, lobster a la New¬ 
burgh, club sandwiches, chicken sandwiches, and things like 
that; salads, chicken salad and lobster salad, very fre¬ 
quently. 


I 


NATIONAL CAFES, INC., VS. U. S. OF A. 241 

I 

Cross-examination: I 

i 

On the two or three occasions that I have fjound it neces¬ 
sary to report to Robert, I told him that Ij had told the 
party already the second time, but that they would not stop 
pouring, and Mr. Robert went over and talked to them, 
and told me to present the check to the party, knd they paid 
the check, and they ordered me to clear the tajble; I believe 
that happened only two or three times, at theibeginning; I 
don’t think it has happened in the last coupl^ of years; it 
happens sometimes once a week, and sometimes twice that 
you have to tell a party not to drink; when I did see pour¬ 
ing, it was from a flask on the table I was waiting on; as a 
rule they took it out of their pocket; I have sepn some bot¬ 
tles like Government Exhibit 7, and also little Silver flasks; 
I have seen a silver flask on the table sometimes twice a 
week, or something like that. When I saw a silver flask on 
the table I told them they could not do any pouring in this 
place; I did not ever see any bottles or flasks Ion the floor 
underneath the table or at the table; two or tliree times a 
week you might find an empty bottle under the table; as a 
rule, they would be like Government Exhibit 7 \ sometimes 
we take them up when we clean up; we had to pick them up 
when we found them under the table; I am quite sure I 
never saw any of these lying on top of the table. 

It was thereupon stipulated in open cojurt, on be- 
256 half of the plaintiff and the defendants, that if wit¬ 
nesses were called from the Willard Hjotel, May¬ 
flower Hotel, Carlton Hotel, Washington Hotel, jWardman 
Park Hotel, and the Hamilton Hotel, they would testify that 
ginger ale of like kind and quality as had been testified to 
in this case, and the same size bottle, is sold, and was sold 
in December, 1926, and January, 1927, for fifty ceijits during 
the day time, during which there is no entertainment or 
music, and seventy-five cents during the evening wjhen there 
is music and dancing and other entertainment of a like 
character and service as the Le Paradis has, except Hotel. 
Washington, which charges fifty cents at all tifaes, and 
does not provide any entertainment except music.! 

At this point it was conceded by counsel for thk defend¬ 
ants that these hotels above named are not night] clubs in 
the sense that Le Paradis is. ! 

16—4926a i 
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Robert Kehl. 

Direct examination: 

I am employed by National Cafes, Incorporated, operat¬ 
ing Le Paradis Cafe, No. 1 Thomas Circle; I have been so 
employed ever since the place was opened, which is over 
five years; we cater to a very high class clientele; we have 
some of the biggest business men in town, and most every 
foreign diplomat in Washington; I am on the premises 
from the time the place opens until it closes; I have gen¬ 
eral supervision of every department in the place; my in¬ 
structions to employees are, under any circumstances, if 
they see anyone using intoxicants on the premises to stop 
them; if they endeavor to stop them and are unable to, their 
instructions are to report that to myself or to my assistant 
at once; there have been some instances in which such an 
occurrence lias been reported to me; in such instances I will 
immediately go to the table and order them to cease, telling 
them that it is strictly against the law and not permitted in 
the Cafe to use any intoxicants; on some occasions, if they 
refuse to discontinue at that time, I have ordered that they 
be given a check, clear the table, and asked the party to 
leave the place; that has happened half a dozen times since 
the place opened; those instructions were given to the 
waiters when the place opened, and they are repeated prob- 
ablv once a month; I have a general meeting and discuss 
general affairs about tlie service, and also bring up the 
question about intoxicants; I have been in the hotel or 
restaurant or cafe business 26 years; I was employed 
257 at the Shoreham Hotel from 1913 to 1917; from there 
I went to the Willard and stayed there a few months; 
then I went into the army, and after the service in the army 
I returned to the Willard. 

No one ever said to me that they did not see how we could 
keep or maintain such a large kitchen because of the small 
amount of food being served, and I did not reply to them 
that most people came to the Cafe to drink and dance. 

Twelve to fifteen people make up the personnel of Le 
Paradis for supper; for supper we have four cooks, one 
helper, four dishwashers and glass washers, two dish car¬ 
riers, two pantry men; all these conditions have applied 
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ever since the Cafe was opened; the captain^ at the Cafe 
are dressed in tuxedos; I am usually dressed in a tuxedo, 
and so is William; William has been very sick in the past 
two or three months; last spring he suffered from a nervous 
breakdown and has been sick abed three weeks, and I had 
to send him out of town to recuperate, and lie has really 
never been well since. i 

During December, 1926, and January 1927, Ijcarried, and 
now carry, almost every brand of ginger ale onj the market, 
including Canada Dry, C. & C. Ginger Ale, Corporal and 
Cochrane, Clicquot Club, Abner & Drury, Threp Stars; the 
smallest size bottle of ginger ale that we serve ip Le Paradis 
is 12 ounces; we never served a small size than that of that 
brand; on one occasion about three years agp, I laid in 
splits of Abner & Drury, just for a sample, which are about 
one-half the size of that, and probably carried that for a 
period of two months; that is the only time I dver carried 
any ginger ale in splits; we do not have any tVliite Kock 
splits or any other water in splits; I would call the color 
of Canada Dry Ginger Ale amber color; Cliquot Club comes 
in a different color, but they call it dry, and a s\Veet ginger 
ale; the sweet ginger ale is darker in color tlijan Canada 
Dry; it is not light amber; all ginger ales are} darker in 
color than the dry ginger ale; Canada Dry is a dry gin¬ 
ger ale. | 

The witness thereupon identified a menu card jwliich was 
received in evidence, marked “Defendant’s Exhibit 12.” 

This menu was in use in December, 1926, and January, 
1927; the articles referred to on this menu such ajs “Clover 
Leaf,” “Cocktail,” “Highball,” and “Horse’s J^eck” are 
non-intoxicating; all the articles enumerated on ^hat menu 
were kept in stock and sold at the prices enumerated during 
the years 1926 and 1927. j 

258 I recall an incident happening in the Cafe on De¬ 
cember 18, 1926, when two prohibition agents, Hart¬ 
man and Cornett, came into the Cafe and introduced them¬ 
selves to me; I took them up to the third floor, ajnd asked 
them to come into the dining room; they decided !to take a 
seat at table 3, and I sent a waiter out to get thefn lemon¬ 
ade; after they were there I did not call the waiters, or 
anyone, and tell them anything about these men beipg there; 

l 

i 

i 
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I practically stayed there all the tkne; I did not during the 
time that they were there, go to any table and tell the people 
at anv of the tables to be careful, that I thought there were 
prohibition agents in the house, nor did I, after the}’ had 
left, tell the people at any of the tables that they might 
resume drinking, that the prohibition agents had gone; I 
should judge they stayed there about 20 to 25 minutes; I 
was around there at all times. 

At supper time we served food to everyone; the propor¬ 
tion of food is higher than the drinks, and that was true 
in 1926 and 1927 to the present time; we have nights with 
special features or attractions; in 1926 and 1927 and now, 
we run what we call a Luckv Number night on Tuesdav; 
we have a big wheel that we roll on the dance floor and issue 
checks to the ladies, and the lucky one gets a prize; we do 
not charge anything for the checks; we have theatrical night 
on Thursday nights; we invite the principal stars of differ¬ 
ent theaters in the City to be our guests, and they put on 
some entertainment in the evening; Le Paradis had, and 
has, an orchestra which is in attendance every evening; 
people come there to dine and dance; it is an orchestra of 
considerable fame, and is known all over the country for 
the reason that the orchestra was on Keith’s circuit on sev¬ 
eral occasions, and has been on the road for a number of 
weeks, and broadcasts once a week; there are times when 
my attention is more often called to attempts to pour or 
drink what might appear to be intoxicating liquors; the 
most difficulty I find is when there is a big convention, out 
of town people come up to the Cafe and probably are not 
used to the rules and regulations that I have stated, and I 
find I may on some occasions have to warn the people about 
it. 

A White Hock bottle is brown; we serve Sparkling Rus¬ 
set Cider which resembles champagne in a way; it comes 
in a bottle such as champagne used to be served in; I did 
not always wait for a complaint from a waiter before I 
would invite someone’s attention to the fact that drinking 
was not permitted; any time that I have seen anything of 

that kind I immediatelv take action and sav that it is 

• * 

259 against the law and is not permitted in the Cafe; 

I did not ever attempt to find a cork which somebody 
claimed to havb lost out of his bottle in the Cafe; I did 
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not ever get, or offer to get, a napkin for a patron of the 
Cafe who had spilled the contents of a bottle 911 the table¬ 
cloth, and who then said, “Never mind; this is high-powered 
stuff and will soon evaporate”; I did not ever on an occa¬ 
sion when a woman fainted in Cafe Le Paradis tell some¬ 
body else that she had too much rye and too much heat; I 
did not ever on such on occasion say that the whiskey had 
plenty of kick in it, and that I knew that because I had 
had some of it myself; I did not, without objection, permit 
anybody in the Cafe to display at his table a bojttle labeled 
“Whiskey” and which appeared to contain ain alcoholic 
liquor; I did not ever tell anybody that most people came 
to the Cafe Le Paradis to drink and dance, or that it would 
be all right to bring their own liquor and drinjk it in the 
Cafe if they kept it under the table or out of sight; I did 
not ever tell anvbody that it was or is the policv of the 
house to permit drinking of intoxicating liquors there; I 
am five feet seven inches tall, and weigh about 1|7 pounds; 
my hair is brown and I am not bald-headed. 

i 

Cross-examination: 1 

1 

I am manager of Le Paradis Cafe of the National Cafes, 
and have been manager ever since they have beeii running; 
my brother has been there as assistant manager ever since 
the opening; William, my brother, acts in my stjead when 
I am not there, and he is my first assistant wjien I am 
there; the various captains operate under me, and William 
is in charge of the various waiters; we have twoicaptains, 
one is Hesse and the other is Walter Gantes; ilesse was 
there in 1926 and 1927 with Horak; Walter Gantesj has been 
there about six months; he was there on January 1st of 
this year; I can name two of these waiters and twq or three 
instances where tables were cleared because the giiests per¬ 
sisted in drinking; one of them is Font, and the' other is 
Nielson; on several occasions, as 1 was going through the 
dining room, if I saw anything, I would immediately walk 
to the table and ask them, “Please not to do that; in here. 
It is against the law and not permitted.” As a rulfe, people 
stop; this happens sometimes once or twice a week, and 
sometimes not for two or three weeks; on some occasions I 
have seen someone pulling a small flask or a smaljl bottle; 
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anv time I have seen that I immediately went over to 
260 the table and told the people that it is not permitted 
to use intoxicants; sometimes they had these flasks 
in their hands, and some times were just pulling it out of 
their pocket; on some occasions I have seen a small half 
pint or pint whiskey or gin bottle; on some few occasions 
there might be a label on them, which I didn’t have time 
to read, but which appeared to indicate whiskey; I have 
not seen such bottles or flasks on the table; I have seen 
them upon the floor beneath the table; on some very few 
occasions—probably one or two a night, once or twice a 
week, I find them upon the floor while the guests are there, 
and I ask them to remove the bottle and either take it out 
of room or take it away, that it is not permitted to use any¬ 
thing; they usually obey my request and pick it up and put 
it in their pocket and walk out; sometimes they put it in 
their pocket and sit there; on some occasions, when people 
came to the door with what, appeared to be a larger bottle 
half hidden underneath their coat, L have told them that 
they could not bring that in; the night porter, as a rule, 
cleans the room, and bottles found under the tables would 
probably be taken out in the trash, or with the rest of the 
ginger ale bottles; if they are found under a table after the 
guests leave before we close, the buss boy or waiter, I sup¬ 
pose, would take it out, but I have never seen them doing 
so; all ginger ale bottles, soft drink bottles and liquor bot¬ 
tles are placed together in a box in the kitchen. 

The waiter who served agents Hartman and Cornett 
when they came in did not, to my knowledge, know who they 
were. 

Redirect examination: 

I had not told William or any of the waiters or captains 
that the prohibition agents were there; when I testified on 
cross examination on about six occasions when I noticed 
people pouring,' I meant on six occasions that they had to 
move out of the Cafe, because of such pouring; the waiters 
have reported a few other such occasions to me. 

Eecross-examination: 

By a few occasions I mean several times a week; I did 
not notice any difference in the attitude of the guests or 
waiters while the prohibition agents were there. 
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i 

j 

Meyer Davis. | 

i 

i 

i 

Direct examination: j 

I reside in Philadelphia; I am owner of Meyer Davis’s 
Music, which is located in Washington, Philadelphia, 
261 New York, Boston, Palm Beach and Newjport; I have 
separate offices at these various places; Clever Davis’ 
Music supplies orchestras to various hotels and restaurants 
throughout the country, in addition to supplying music to 
parties, and so forth; I am also proprietor of tjie King Pin 
Bowling Alleys and King Pin Billiard Parlorjs, in Wash¬ 
ington; I am proprietor of the Swanee, a public ballroom; 
I am also operator and lessee of Chevy Chase! Lake Park, 
Chevy Chase, Maryland, and of Willow Grove Park, Phila¬ 
delphia; 1 am president of the National Cafes, Incorpo¬ 
rated, operators of Le Paradis; Robert Kehl Js in active 
charge of the operation of Le Paradis; he has en|tire charge. 

Q. Mr. Davis, you will recall that it has been! testified to 
here that on January 4, 1927, at a table at whijch you had 
been sitting, but from which you had moved, tjhere was a 
pouring from a bottle alleged to have been a gill bottle, of 
liquids thought to be intoxicating, and that adjacent to 
that table, in a direction in which you were facing, it was 
stated that a silver flask was propped against a Sugar bowl 
or bottle, and at that table there was a pouring frpm another 
flask. Did you see either of the flasks referred to? A. You 
are referring to two flasks on one table? j 

Q. Yes. A. I don’t recall it. | 

Q. It was also testified at the same time that j there was 
a pouring from a bottle at a table, as I remember, about 
15 feet away and back of you. Did you see that pouring? 
A. I don’t recall that. j 

Q. It was testified here that on April 8', 1927, prohibition 
agents Andrew and Mulhall sat at a table in the jCafe, and 
that while they were present you sat at a table with two of 
the performers that evening. Do you remember jthat ? A. 
I don’t recall that specific instance. It is possibly. I often 
sit with performers. j 

Q. They also testified that while you were so seated there 
were some pourings in the vicinity of that table. Did you 
see them? A. Not that I recall, no. j 


I 
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The foregoing was all of the testimony given by the de¬ 
fendant Davis on direct examination. 

262 Cross-examination: 

As president of the National Cafes, I am, in fact, the head 
of the enterprise which we call Le Paradis, and I also in 
that connection operate the Cliantecler Club down below; 
in the summer time we move Le Paradis up on the roof; 
the number of times I am in Cafe Le Paradis depends on 
the season of the year; in the summer time I am around 
verv little and in the fall of the vear I average two da vs 
a week in Washington up to about February, when I usually 
go South for a couple of months. The time I am in the 
North I would sav, I average two davs a week in Washing- 
ton; by that I mean that on those two days I frequent Cafe 
Le Paradis; there are times when I may not get to Wash¬ 
ington for several weeks at a time. For instance, last De¬ 
cember, I probably did not spend more than three or four 
days in Washington; I do not remember seeing any flasks 
upon a table on or about January 4, 1927, or any other 
liquor receptacle; I frequently go around and sit at the 
tables of guests when I know them, and l know a good manv 
of these guests; I have no recollection of the evening of 
April 8, 1927; there is nothing on that date that distin¬ 
guishes it from any other date in my mind. 

Mr. Orcutt: I think, in view of the limited scope of the 
direct examination, that is as far as 1 can go, your Honor. 
No further questions. 

The Court: Any further redirect ? 

Mr. Simon: None, sir. Does the Court want to ask Mr. 
Davis anything? 

The Court: 1 Was going to ask the witness one question. 

By the Court: 

Q. You volunteered an answer which, of course, the Court 
had stricken from the record. It leaves the whole situation 
about the same as if the witness had not testified. What I 
want here is information, if we can get it. You have testi¬ 
fied to two incidents, Mr. Davis, and regarding those two 
incidents you have said you did not recall. The Court is 
going to take the responsibility of asking you this. If you 
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had seen those flasks or had seen this allegjed pouring of 
intoxicating liquor, what, in that event, would you have 
done? A. Reported it to Robert Kelil, our manager. That 
is my policy. j 

The Court: I think that is all I care to ask.! 

(Witness excused.) 

263 And thereupon the defendants restec). 

And thereupon the Government rested its case. 


(Here follows diagram marked page!264.) 

i 

265 Defendant's Exhibit 12 . i 

i 

i 

i 

Le Paradis, Number One Thomas Ciifcle, 
Washington, I). C. j 

i 

l 

Supper j 

Clams and Relishes i 

i 

j 

Beluga Caviar 2.50 P. P. 

i 

i 

Lynnhaven 40 Blue Point 35 

Cherrystone Clams 40 Litjtle Necks 35 

Lobster Cocktail 1.00 Crab Flake Cocktail 90 

Shrimp Cocktail 90 j 

Assorted Hors d’Oeuvers 1.00 P. P. Sardine^, per box 75 
Tomato, Monte Carlo 60 Filet of Mackerel, box 80 

Canape of Caviar Sardines, Anchovie^ or 

Moscovite 75 1 

| 

Broths Served in Cups 

Celery 35 Consomme 35 Gumbo Jelly 40 

Chicken Broth 35 Clam Broth 35 Creep Turtle 60 

Bellevue 40 Essence! of Beef 40 

1 

Fish and Shellfish j 

i 

- ! 

Scallops with Fresh Mushrooms Poulette 1.25 | 

Broiled Live Lpbster 3.00 
Baked Oysters Bonne Femme 75 i 

Fried Filet of Flounder Reipoulade 90 
Baked Clams Casino 75 Filet of Lemon Month Carlo 90 
Half Stuffed Lobster Paradis 1.50 

Stuffed Deviled Crab Imperial 1.00 
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Chinese Dishes 

Chicken Chow Main.1.50 Foo Young Dan.1.00 

Noodle Pork and Chicken (Kama Min).1.50 

Lobster Chow Main.1.50 Chicken Chop Suey.... 1.50 

Specials 

Southern Griddle Cakes with Pure Maple Syrup 70 
Waffles with Maple Syrup and Figs 75 
Bacon and Hggs, Country Style 80 
Scrambled Kggs, Tetrazzini 80 Steak Sandwich on Toast 00 
Scotch Woodcock 80 Scrambled Eggs a la Robert 1.00 

Western Sandwich on Toast 1.00 
Sandwich, Le Paradis 80 Rainbow Sandwich 90 

Caviar Sandwich 1.00 

Sandwich a la Reuben 90 Club Sandwich 80 

Stuffed Crab Remoulade or a la Russ 1.00 
Half Stuffed Lobster Mayonnaise or Figaro 1.50 
Coquille of Chicken Gourmet 1.25 
Corned Beef Hash Browned with Poached Egg 80 
Breast of Capon Robinson 2.00 


Rarebits 
Welsh Rarebit 05 


Golden Buck 75 
Yorkshire Buck 80 


Long Island 70 


Chafing Dishes 

Breast of Milk-Fed Guinea Chicken Chatelaine 2.00 
Lobster Saute Xewburg or American 1.50 

Shrimp Saute El Dorado 1.25 
Chicken and Sweetbread, Paradis 1.50 
Sliced Chicken, a la King 1.50 

Chicken and Fresh Mushrooms, Regence 1.50 
Crab Flakes a la Dewey 1.50 

Salads 

Chicken 1.50 1 Fruit 80 Heart of Lettuce 45 

Lobster 1.50 Remain 50 Shrimp 1.25 Crab Flakes 1.25 

Fresh Fruits 

Casaba Melon 75 

Bartlett Pear 50 


Honey Dew Melon 75 
Half Cantaloupe 50 
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266 Ice Cream ; 

I 

Chocolate, Vanilla, Cherry Bisque 50 Lemon Ice 50 


Parfaits 

| 

i 

Paradis, Vanilla, Chocolate, Javanais, Coffe^, Caramel 50 

Desserts 1 

I 

French Pastry 20 Baked Alaska 1.00 P. P. 

Biscuit Tortoni 50 

Pear or Peach Melba 70 Paradis Sundae 60 

Plombiere, aux Marrons 65 

Meringue Glace 60 Pjetit Fours 40 

! 

Cheese 


Camembert 40 Port Salute 40 Cream 35 
Swiss 35 Roquefort 50 


Liqderkrantz 40 1 
j Gruyere 35 


Coffee 

Coffee with Cream 30 Demi Tasse 20 

Chocolate 35 


Tea 35 


Couvert Charge $1.10—Saturdays and Holidays $2.00 

i 

Special Nights $1.65 


Reverse Side: 


Beverage List on Reverse Side 
Beverages 

Cocktails and Highballs 


Paradis Cocktail 30c Cloverleaf (pocktail 50c 

Orange Cocktail 30c 

Loganberry Highball 50c Paradis Highball 50c 

Grape Juice Highball 50c 

Vermouth Cocktail 30c Vermouth Highball 50c 

I 

i 

Punches and Lemonade 

i 

Fruit Lemonade 50c Loganberry! Punch 50c 

Orangeade 50c Fruitj Punch 50c 

Paradis Punch, Vs Pt., 50c Plain Lemonade 50c 

Grape Juice Punch 50c 

Apollinaris Lemonade 50c Horses Neck 75c 
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C H AMPA IG N Xo N-ALCOHOLIC 

Champommes, Qt. $2.50; Ft. $1.50 

Golden Russet Sparkle Cider, Qt. $2.50; Pt. $1.50 

Fancy Pitcher Drinks 

Paradis Spl. Clip, Qt. $3.00; Pt. $2.00 

Sparkling Cider Cup, Qt. $3.00; Pt. $2.00 
Grape Juice Cup, Qt. $2.50; Pt. $1.50 

Lemonade, Qt. $2.00; Pt. $1.25 
Candy GatT, Qt. $1.00 Orangeade, Qt. $2.00; Pt. $1.25 

Ginger Ale and Sarsaparilla 


A-D “Prince of Ales” 75c 
Conov Ginger Ale 75c 
Sheboygan Ginger Ale 75c 
C. C. Ginger Ale 75c 


Canton Extra Drv /5c 
Canada Dry Ginger Ale 75c 
White Rock Ginger Ale 75c 
Sheboygan Sarsaparilla 75c 


G G Ginger Ale 75c 

Cliquot Club Ginger Ale 75c Silver King 75c 

Ginger Mint Julep 50c C & C Imperial Dry Ginger Ale 75c 

M i n eral Waters 

Apollinaris, Qt. $1.00: Pt. 75c Celestin Vichy, Pt. 75c 

White Rock, Qt. $1.00; Pt. 75c 

Silver King, Qt. $1.00; Pt. 75c Perrier, Pt. 75c 

: Poland, Pt. 75c 

267 Near Beer 

Royal Pilsen, Brew of Imported Hops, 50c 

Old Scotch Brew 50c 
Budweiser 35c Valley Forge 35c Half and Half Dark 35c 

Doublin Brew Ale 50c 


Cordials 

Creme de Mentlie; Green and White 35c 

Creme de Cocoa 35c 


Grenadine 35c 


26S 


Be it remembered that the foregoing contains the 
substance of all the evidence given on the trial of 
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this cause, and that each of the exceptions stated to have 
been taken by the attorneys for the defendants were so 
taken, and were duly allowed and noted by tljie Court, and 
in order that each and every thereof may be preserved and 
made of record, this statement of evidence is duly stated, 
approved and signed, and ordered to be made of record in 
the above-entitled cause, now for then this j 18th day of 
February, 1929. 

CHARLES S. IIATFIELjD, [seal.] 

Judge U. S. Court of Customs Appeals , Acting Justice. 

i 

The foregoing statement of evidence is satisfactory to us. 
HAROLD W. ORCUTT, 

Assistant United States Attorney. ! 

SIMON, KOENIGSRERGER, YOUNG] 

& BREZ, 

LAWRENCE KOENIGSRERGER, ] 

Attorneys for Defendant National Qafes, 

Incorporated , and Meyer Davis . 

269 [Endorsed:] Equity. No. 46,765. United States of 
America, Plaintiff, vs. National Cafes, Incorporated, 
et al., Defendants. Statement of evidence. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4926. National Cafes Incorporated, a body corporate, 
et al., appellants, vs. United States of Americ^. Court of 
Appeals, District of Columbia. Filed Feb. 21,1^29. Henry 
W. Hodges, clerk. i 
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No. 4926. 


NATIONAL CAFES, Incorporated, et al., j 

Appellants, i 

* i 


UNITED STATES OF AMERICA, Appellee.! 

’ i 


BRIEF FOR APPELLANTS NATIONAL CAFES, 
Incorporated, and MEYER DAVIS. 


STATEMENT. 

i 

This is an appeal by National Cafes, Inc., and Meyer 
Davis, from a decree of the Court below, entered in! a 
suit in equity instituted under the provisions of Sec¬ 
tions 21 and 22, Title II, of the National Prohibition 
Act (U. S. C., Tit. 27, Secs. 33 and 34), infra , pp. 14-l|6. 

le ! 


I 

i 



o 


The Bill of Complaint, filed March 22, 1927, charged 
that the defendant National Cafes, Incorporated, at the 
time of the filing of the Bill was, and at the times in 
the Bill mentioned had been, the lessee of the third 
floor of Premises No. 1 Thomas Circle, in the District 
of Columbia, occupying the same as a cafe and public 
dance hall, known as “Le Paradis Cafe”; that the de¬ 
fendant Meyer Davis was the President of said Corpor¬ 
ation, and that Howe Totten, who was also named as a 
defendant, was the owner of the premises (R. 1-3), and 
that the premises were and are maintained as a room, 
building, structure and place where intoxicating liquor, 
as defined by Section 1, Title II, of the National Pro¬ 
hibition Act, is sold, kept and maintained in violation 
of the provisions of Title II of the National Prohibi¬ 
tion Act, and that the premises and all intoxicating 
liquor and property kept and used in maintaining the 
same are a public and common nuisance under the pro¬ 
visions of Section 21 of said Title II (R. 3). 

The Bill then proceeded to state that on December 
15, 16 and IS, 1926, and January 4, 8 and 15, 1927, the 
defendant National Cafes, Incorporated, had main¬ 
tained as a common nuisance a place wherein intoxicat¬ 
ing liquors were kept in violation of the National Pro¬ 
hibition Act, and did keep, possess, permit to be kept 
and possessed, assist, aid and abet in keeping and 
possessing in said premises a quantity of intoxicating 
liquor (R. 3-8), as set forth in certain exhibits attached 
to the Bill and made a part thereof (R. 12-36). 

After the filing of the Bill, the plaintiff amended the 
same by striking therefrom all charges of selling liquor 
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I 

(R. 41), and reference to the affidavits attached to the 
Bill (R. 12-36) shows that the alleged violations of law 

i 

consisted of the alleged consumption in the cafe, by the 
patrons thereof, with the alleged acquiescence of the 
management, of intoxicating liquor brought the^e by 
such patrons. At the trial the plaintiff disclaimed any 
intention to charge that any of the defendants kept 
liquor of their own on the premises (R. 110). | 

The Bill further alleged that on December 28 j and 
29, 1926, notices were served on the defendants by 
officials of the Prohibition Unit that the Prohibjtion 
Unit was in possession of information indicating that 
liquors were being unlawfully kept on the prerdises 
(R. 5, 36-39). 

The Bill prayed for an injunction pendente life 
straining the carrying on of the alleged nuisances 
9); for process to the United States Marshal, 
manding him forthwith to abate the alleged 
for a permanent injunction against the carrying 
of the alleged nuisance (R. 10), and for an order 
manding that the premises be closed for the 
of one year (R. 11). 

Upon the filing of the Bill, an injunction pendente 
lite was granted as therein prayed (R. 39-41), qnd 
thereafter the plaintiff amended its Bill by striking 
therefrom all charges of selling contained therein 
(R. 41). ^ 

The defendant National Cafes, Incorporated, ion 
April 14, 1927, filed an answer to the Bill in which it 
admitted the allegations in regard to its occupancy |of 
the premises involved and of the business conducted 
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therein by it, and the service of the notice upon it by 
the Prohibition Unit above referred to {ante, p. 3). 
Either by express denial or by averring that it had not 
sufficient information to enable it either to admit or 
deny the remaining allegations of the Bill, the defend¬ 
ant National Cafes, Incorporated, put the plaintiff to 
proof thereof (R. 42-51). 

The Answer also set out certain legal defenses (R. 
51-52, 53-54), which will be discussed elsewhere in this 
Brief, and are therefore not necessarv to be set forth 
here. 

By stipulation filed April 27,1927, it was agreed that 
the Answer of the defendant National Cafes, Incor¬ 
porated, should be held and taken as the Answer as 
well of the defendant Davis (R. 55). 

On June 8, 1927, the appellants moved that the is¬ 
sues of fact in the cause be tried by a jury, upon the 
grounds that there were involved in the cause impor¬ 
tant- issues of fact properly triable by jury, that the 
proceedings, while nominally civil, were in substance 
and effect criminal and punitive, and that a determina¬ 
tion of the issues of fact without trial by jury is in 
violation of the rights of appellants under Article III, 
Section 2, Clause 3, of the Constitution, and in viola¬ 
tion of the provisions of the Fifth and Sixth Amend¬ 
ments (R. 55-56). 

The motion was overruled, without prejudice to the 
right of the appellants to renew the same at the trial 
(R. 56-57), and the motion was renewed at the trial 
and again overruled and exception noted (R. 104). 

The evidence on behalf of the plaintiff tended to 
prove that on December 15, 1926, policewomen Hazel 
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K. Mansfield and Juanita Whitney, together withj Pro¬ 
hibition Agents Daniel Lyons and Lindsay S. Stott, 
visited the Le Paradis Cafe (R. 105, 131, 144, 177); 
that the cafe was visited on December 16, 1926, by 
policewomen Mansfield and Whitney, together with 
Prohibition Agent Lyons and Prohibition Informer 
Douthitt (R. 107, 132, 147, 180); on December 18, 1926, 
by policewomen Mansfield and Whitney, together with 
Lyons and Douthitt (R. Ill, 133,151,182); on January 
4, 1927, by policewomen Mansfield and Whitney, to¬ 
gether with Prohibition Agents Craig and Dou(hitt 
* • • |» 

(R. 112, 154, 184), who were joined at about midnight 

by policeman Dowell Mansfield (R. 170); on January 
8,1927, by policewomen Mansfield and Ferrill, together 
with Douthitt and policeman Mansfield (R. 114, 155, 
172, 175), and on January 15, 1927, by policewomen 
Mansfield and Whitney, together with Douthitt hnd 
Lyons (R. 114, 134, 157, 185). On these occasions |the 
witnesses arrived between 10 and 11 p. m. and re¬ 
mained until between 1 and 2 o’clock the next mornihg. 

All of these persons except Craig were called as wit¬ 
nesses, and testified to occurrences alleged to h^ve 
taken place while they were present. Their testimony 
can in general be summed up by saying that it w r as jto 
the effect that while they w r ere present they saw vari¬ 
ous patrons of tlie cafe consuming the contents of cer¬ 
tain bottles and flasks, after pouring such contents into 
glasses containing ginger ale, and that they saw sonje 

i 

of them intoxicated. In most instances the testimony 
did not tend to show that these actions on the patt 
of the patrons of the cafe took place with the knowi- 


i 

i 

i 

i 


i 
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edge or acquiescence of the management or employees 
thereof. In a large proportion of the instances the 
witnesses testified that the guests took containers from 
their pockets and poured them into glasses held under 
the table, or otherwise attempted to conceal their ac¬ 
tions. In some instances the witnesses testified that 
they did these things “in the presence of the waiters’’ 
(R. 105, 106, 177, 192), but this vague expression was 
not amplified in such a way as to aid in determining 
how far distant the waiters were, or whether they could 
or did observe what was going on. With two excep¬ 
tions, the witnesses did not observe the numbers of the 
waiters, although all of the waiters wore badges con¬ 
taining their numbers (R. 115, 214). 

Witnesses Hazel K. Mansfield (R. 107), Lyons (R. 
132), Stott (R. 146), and Whitney (R. 177, 178), tes¬ 
tified that on December 15th Lyons had with him a 
whisky bottle containing colored tea, from which Stott, 
in the presence of a waiter, poured tea into glasses of 
ginger ale, which mixture was drunk in the presence 
of the waiter without objection on the part of the 
latter. 

Witnesses Hazel K. Mansfield (R. 107, 108), Lyons 
(R. 133), Douthitt (R. 147, 148) and Whitney (R. 180) 
also testified that on December 16th they took along a 
whisky bottle containing tea, and that while their 
waiter, whose number was 13, was standing there, 
Douthitt took the bottle of tea from his pocket, pro¬ 
ceeded to pour some into a glass, and, turning to the 
waiter, said, “Is it all right to drink this liquor if we 
bring it ourselves?”, to which the waiter replied “Yes, 
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that is all right, but keep it under the table.” Over 
the objection of the defendants, these witnesses jthen 
testified that this waiter said that that was the policy 
of the house. 

Witness Demetrio Font, produced on behalf of the 
defendant, testified that he was Number 13 and had 
been Number 13 ever since the cafe was opened, and 
he denied that any such conversation had ever taken 
place with him (R. 233). j 

Witness Hazel K. Mansfield testified that they used 
a bottle of tea on December 18th (R. 112). Witnesses 
Lyons (R. 133) and Whitney (R. 182), who were of 
her party and seated with her on that occasion, jdid 
not say anything about such an occurrence on that 
date. Witness Douthitt testified that on that occasion 

I 

he spilled some of the contents of his bottle of teal on 
the table-cloth and remarked to the waiter that it was 
high-powered liquor (R. 151), although none of the 
other members of his party testified as to any such 
incident. I 

Witness Douthitt testified that on January 4, 19^7, 
he took a half-pint silver flask out of his pocket and 
poured some tea out of the same into glasses (R. 154), 
and that he did the same on January 8 (R. 155), and 
on January 15 (R. 157), but none of the other members 
of Douthitt’s party on these occasions, i. e., Police¬ 
women Mansfield and Whitney, who accompanied hijm 
on January 4 (R. 154), January 8 (R. 155) and Jan¬ 
uary 15 (R. 157); Policewoman Ferrill and Dowell 
Mansfield who accompanied him on January 8 (R. 
155) and Lyons, who accompanied him on January 15 


i 
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(R. 157), testified to any such occurrences on those 
dates. 

Witnesses Hazel K. Mansfield (R. 108), Douthitt 
(R. 149) and Whitney (R. 180) testified that on De¬ 
cember 16th William, the floor manager, in response 
to a question by Douthitt said it would be all right for 
Douthitt to bring his own liquor (R. 108). William 
[Ivehl] denied having participated in any such colloquy 
(R. 201). 

There was testimony that during the hours that the 
various witnesses above named were in the cafe, a 
small amount of food was served in proportion to the 
amount of ginger ale and mineral water (R. 106, 110, 
134, 172, 183). The bookkeeper of the defendant Na¬ 
tional Cafes, Incorporated, however, testified that dur¬ 
ing the year 1926 the receipts from sales of food were 
nearly three times as great as those from the sales 
of beverages (R. 208); and the manager testified (R. 
243) that the cafe habitually kept on hand all of the 
items on the menu (R. 249-252), and that twelve per¬ 
sons were employed in the kitchen (R. 242). 

On the occasion that Prohibition Agents Cornett 
and Hartman were in the cafe (infra) they saw 
food and tea pots on the various tables, and appar¬ 
ently did not notice any great preponderance of gin¬ 
ger ale being served (R. 126). 

On December 18th two prohibition agents, Robert F. 
Cornett and Theodore Hartman, visited the cafe ar¬ 
riving between 12:30 and 12:40 and remaining about 
twenty minutes (R. 124-125). 

The witness for the plaintiff testified that when the 
prohibition agents arrived they were warned of the 
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arrival of the prohibition agents, and that they were 

notified of their departure. The testimony as to who 

• 

gave this warning and notification differed consider¬ 
ably. Policewoman Mansfield testified that it was the 
chief usher who notified them of the arrival of j the 
prohibition agents and also of their departure j(R. 
112). Lyons testified that one waiter notified them of 
the arrival of the prohibition agents and that anotjher 
waiter, Number 7, notified them of their departure j(R. 
133-134). Douthitt said that the assistant manager! or 
assistant head waiter notified them on both occasions, 
and Policewoman Whitney testified that a waiter stand¬ 
ing near notified them of the arrival of the prohibition 
agents, and that the assistant manager notified th^m 
of their departure (R. 182). ! 

Douthitt testified that the patrons quieted do^n 
while the agents were present and remained so ftar 
thirty minutes after their departure (R. 153), while 
Policewoman Whitney testified that the noise aijid 
hilarity began again within five minutes after the 
prohibition agents left (R. 191). 

The prohibition agents arrived at about 12:40 a. 

(R. 124), and from where they were seated could s^e 
practically the entire dance floor (R. 125-126), and al¬ 
though patrons were dancing at the time (R. 125) they 
saw only one intoxicated couple (R. 126), although tlje 
witness Mansfield testified that at 12:30 on that day 

i 

she counted thirty-six noticeably intoxicated persons ofi 
the dance floor, and a party of eight, who were nojt 
dancing, who were drunk (R. 112). 

Witness Landa (R. 217) and Dobbins (R. 219), who 
were not connected with the cafe and who were present 
2e 
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on the evening of December ISth, as patrons, from 
about 11:15 until 1 o’clock, testified that they did not 
see any persons drunk on that occasion, and that they 
we re not warned or notified of the arrival or departure 
of any prohibition agents. 

The witnesses Mulhall (R. 126-129) and Andrew (R. 
129-131) testified as to certain incidents alleged to have 
occurred in the cafe on April 8,1927, and the witnesses 
Douthitt and Whitney testified as to certain incidents 
alleged to have occurred on January 1, 1928 (R. 159, 
186). This testimony was objected to upon the ground 
that the date was subsequent to the date of the filing of 
the bill, but the testimony was admitted solely as 
proof of the continuing character of the alleged nui¬ 
sance (R. 127,129-130,159,186). 

The witnesses White and Ford testified as to the 
service of notices on the defendants on December 28 
and 29, 1927, as alleged in the bill and admitted in the 
answer of appellants (R. 139-144). 

White also testified that at the time the notice was 
served on the defendant Davis, President of the de¬ 
fendant National Cafes, Inc., the latter asked White 
to suggest means of preventing the occurrences ob¬ 
jected to, but White declined to make any suggestions 
to him, and Davis said that he would co-operate with 
the Government and would do what he could to prevent 
such occurrences (R. 140, 141). 

The witness Douthitt testified that he paid 75 cents a 
bottle for ginger ale which he purchased in the estab¬ 
lishment (R. 155, 157). It was stipulated that the 
prices charged by other hotels in Washington at that 
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time was 50 cents during the day time, and 75 bents 
during the evening when there is music and dancing and 
other entertainment (R. 241). j 

Appellants called as witnesses a number of residents 

i 

of Washington who testified that they were patrops of 
Cafe Le Paradis and most of whom testified that they 
had never, and the remainder of whom testified that 
they had seldom, seen any evidence of drinking of in¬ 
toxicating liquor in the cafe, or any intoxicated persons 
there (R. 199, 205, 206, 208, 209, 210, 212, 217, 219)j. 

The appellants also produced the head waiter j(R. 
201), the waiter captains (R. 222, 225), the general 
manager (R. 242), the President of the operating Cor¬ 
poration (R. 247), and all of the waiters (R. 213, 226, 
228, 231, 233, 234, 236, 238, 240), except one who yras 
ill (R. 239), all of whom denied having seen or partici¬ 
pated in any of the occurrences which it was testified 
had been seen by employees of the place or had been 
participated in by them, and who further testified that 
the policy of the management was to prevent the drink¬ 
ing of intoxicating liquor in the cafe; that all employees 
had instructions to prohibit the use or possession of 
intoxicants in the cafe, and that such instructions wbre 
carried out, even to the extent on several occasions <Je- 
tailed of ejecting patrons who refused to obey the rules 
of the management in that regard. 1 

The appellants also produced as witnesses police offi¬ 
cers Hunt (R. 202), McQuade (207) and Roper (221), 
in whose precinct Le Paradis is located, who testified 
that they had never observed any violations of lajw 
there, although they frequently visited it in the course 
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of their duties, for the purpose of detecting and pre¬ 
venting violations of law,^ sometimes in uniform and 
sometimes in plain clothes. 

On August 4, 1928, the Court overruled an applica¬ 
tion by the appellant Davis that the Bill be dismissed 
as to him (R. 93-94). 

On August 4, 1928, a final decree was passed herein, 
adjudging the premises and the contents thereof to be 
a nuisance, enjoining the defendants from manufactur¬ 
ing, selling, keeping, storing or bartering intoxicating 
liquor in the premises, and further ordering that the 
premises be closed for all purposes for the period of 
one year (R. 94-98). 

An appeal was noted from the foregoing decree, and 
application made for a supersedeas bond, pending the 
appeal, which application was denied (R. 98-99). 

A motion was made to permit the premises to be 
occupied upon the giving of a bond, as authorized by 
Section 22 of the National Prohibition Act, which ap¬ 
plication was denied (R. 99-100). 

ASSIGNMENT OF ERRORS (R. 101). 

1. The Court erred in overruling said defendants’ 
motion for jury trial. 

2. The Court erred in denying the application of 
defendant Meyer Davis to have the cause dismissed 
as to him. 

3. The Court erred in entering the Final Decree 
herein. 

4. The Court erred in holding by its said Decree 
that the said Davis is and was, at the times mentioned 



in the Amended Bill of Complaint herein, lessee, tjenant 
and occupant of the premises known as “Le Paradis 
Cafe.” 4 " | 

5. The Court erred in making a decree cohering 

the entire third floor of premises numbered 1 Tliomas 
Circle, Northwest. j 

6. The Court erred in ordering and decreeing! that 

no intoxicating liquor shall be manufactured, Isold, 
kept, stored or bartered or be permitted to be ipanu- 
factured, sold, kept, stored or bartered in said prem¬ 
ises. | 

• | 

7. The Court erred in enjoining the keeping 0 ( f in¬ 
toxicating liquor in said premises. j 

i 

8. The Court erred in directing the United States 

Marshal in and for the District of Columbia to j lock 
and seal said premises and to cause the same to l)e so 
locked and sealed for the period of one year, and to 
post said premises with notices of said Decree. j 

9. The Court erred in admitting testimony as to the 
statements of employees of the defendant National 
Cafes, Incorporated, as to the use of intoxicating 
liquor in the premises, as shown by the Statement of 
Evidence. 

j 

10. The Court erred in admitting evidence as to I the 
statement of a waiter in regard to the cause of thej ill- 
ness of one of the patrons of Le Paradis Cafe as shown 
by the Statement of Evidence. 

i 

11. The Court erred in admitting testimony ad to 
the statements of a waiter as to the presence of liqjior 
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bottles in said premises, as shown by the Statement 
of Evidence. 

12. The Court erred in admitting evidence of alleged 
occurrences since the date of the filing of the Bill of 
Complaint herein, as shown by the Statement of Evi¬ 
dence. 

13. The Court erred in admitting evidence as to 
prices charged for ginger ale in Le Paradis and in 
places other than Le Paradis Cafe, as shown by the 
Statement of Evidence. 

14. The Court erred in admitting evidence of the 
statement of a waiter in regard to the purpose of the 
patrons of Le Paradis in coming there, as showm by 
the Statement of Evidence. 

15. The Court erred in holding that the evidence 
given on behalf of the plaintiff was relevant and ma- 
terial and tended to show’ a state of facts entitling the 
plaintiff to the relief prayed for in its Bill of Com¬ 
plaint herein. 

ARGUMENT AND AUTHORITIES. 

This proceeding was instituted under the provisions 
of Sections 21 and 22 of Title II of the National Pro¬ 
hibition Act as follows: 

21. (U. S. C., Tit. 27, § 33.) Any room, house, 
building, boat, vehicle, structure, or place where 
intoxicating liquor is manufactured, sold, kept, 
or bartered in violation of this chapter, and all 
intoxicating liquor and property kept and used 
in maintaining the same, is hereby declared to 
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be a common nuisance, and any person "who 
maintains such a common nuisance, shall be 
guilty of a misdemeanor and upon conviction 
thereof shall be fined not more than $1,000 or 
be imprisoned for not more than one yeaif, or 
both. If a person has knowledge or reason to 
believe that his room, house, building, boat, 
vehicle, structure, or place is occupied or hsed 
for the manufacture or sale of liquor contrary 
to the provision of this chapter, and suffer$ the 
same to be so occupied or used, such rqom, 
house, building, boat, vehicle, structure, or place 
shall be subject to a lien for and may be so^d to 
pay all fines and costs assessed against the per¬ 
son guilty of such nuisance for such violation, 
and any such lien may be enforced by action in 
any court having jurisdiction. 

! 

22. (Id., 34.) An action to enjoin any nui¬ 
sance defined in this chapter may be brought in 
the name of the United States by the Attorney 
General of the United States or by any Unjited 
States attorney or any prosecuting attorney of 
any State or any subdivision thereof or by the 
commissioner or his deputies or assistants. 
Such action shall be brought and tried a^ an 
action in equity and may be brought in 'any 
court having jurisdiction to hear and determine 
equity cases. If it is made to appear by jaffi- 
davits or otherwise, to the satisfaction of!the 
court, or judge in vacation, that such nuisance 
exists, a temporary writ of injunction shall 
forthwith issue, restraining the defendant from 
conducting or permitting the continuance of 
such nuisance until the conclusion of the tyial. 
If a temporary injunction is prayed for, the 
court may issue an order restraining the de- 
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fendant and all other persons from removing 
or in any way interfering with the liquor or 
fixtures, or other things used in connection with 
the violation of this chapter constituting such 
nuisance. No bond shall be required in institut¬ 
ing such proceedings. It shall not be necessary 
for the court to find the property involved was 
being unlawfully used as aforesaid at the time 
of the hearing, but on finding that the material 
allegations of the petition are true, the court 
shall order that no liquors shall be manu¬ 
factured, sold, bartered, or stored in such room, 
house, building, boat, vehicle, structure, or place, 
or any part thereof. And upon judgment of the 
court ordering such nuisance to be abated, the 
court may order that the room, house, building, 
structure, boat, vehicle, or place shall not be 
occupied or used for one year thereafter; but 
the court may, in its discretion, permit it to be 
occupied or used if the owner, lessee, tenant, or 
occupant thereof shall give bond with sufficient 
surety, to be approved by the court making the 
order, in the penal and liquidated sum of not 
less than $500 nor more than $1,000, payable to 
the United States, and conditioned that intoxi¬ 
cating liquor will not thereafter be manufac¬ 
tured, sold, bartered, kept, or otherwise dis¬ 
posed of therein or thereon, and that he will pay 
all fines, costs, and damages that may be as¬ 
sessed for any violation of this chapter upon 
said property. 


As shown above, Section 21 provides that any room, 
&c., where intoxicating liquor is manufactured, sold, 
kept or bartered in violation of Title II is a nuisance. 
Passing over for the time being the question of 
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whether a keeping of intoxicating liquor under, the 
laws has been shown in this case, we shall first! dis¬ 
cuss the question of whether any of the acts proved 
in this case were a violation of law. | 


The Possession of Liquor by a Person for His Own Consumption is 

Not a Violation of Law. 

While Section 3 of Title II of the Prohibition ! ^A.ct 

i 

provides that no person shall sell, barter, transport, 
import, export, deliver, furnish or possess any intoxi¬ 
cating liquor except as authorized by the Act, this 
general prohibition is governed by the specific pro¬ 
vision of Section 25, which provides that it shall j be 
unlawful to have or possess any liquor intended for 
use in violation of this Title, or which has been so 
used, and it is further governed by the provision' of 
Section 33 that the possession of liquor by any person 
not legally permitted by that Title to possess liqiior 
shall be prima facie evidence that such liquor is kept 
for the purpose of being sold, bartered, exchanged, 
given away, furnished or otherwise disposed of jin 
violation of the provisions of this Title. The makihg 
of possession prima facie evidence of certain specified 
purposes, is a legislative recognition that one of such 
purposes is an essential ingredient of the otfensS; 
otherwise, there would be no purpose in providing f<j>r 
such presumption. 

The possession which is prohibited is that posses¬ 
sion which is an incident to an unlawful use or dis¬ 
position. Nowhere in the Prohibition Act is it declared 
3e \ 

I 

I 

i 
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i 

i 

i 

i 

i 
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that the consumption of intoxicating liquor is pro¬ 
hibited or unlawful; therefore possession for the pur¬ 
pose of consumption cannot be. 

The test of the statutory nuisance is whether the 
place is maintained for the keeping and selling of 
liquor. 

United States v. Ward, 6 Fed. 2nd 182. 

Even if it had been intended by Congress to prohibit 
the consumption, or possession for consumption, of in¬ 
toxicating liquor, such purpose could not have been 
exercised within the limitations of the Eighteenth 
Amendment to the Constitution, the applicable por¬ 
tions of which are as follows: 

“Section 1 . After one year from the ratifica¬ 
tion of this article the manufacture, sale, or 
transportation of intoxicating liquors within, 
the importation thereof into, or the exportation 
thereof from the United States and all terri¬ 
tory subject to the jurisdiction thereof for bev¬ 
erage purposes is hereby prohibited. 

“Section 2. The Congress and the several 
States shall have concurrent power to enforce 
this article by appropriate legislation.’’ 

It will be noted that the Eighteenth Amendment pro¬ 
hibits only the manufacture, sale, transportation, im¬ 
portation and exportation of intoxicating liquor. The 
consumption of intoxicating liquor is not prohibited. 
If such had been the intention of the framers of the 
amendment, it would have been a very easy matter, by 
the addition of a few words, so to have provided. 
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Since the prohibition extends to manufacture,! sale, 
transportation, importation and exportation, posses¬ 
sion for any of such purposes may be prohibited,! as a 
means of aiding the prevention of the prohibited! acts, 
but it is not competent for Congress, in the absentee of 
Constitutional authority, to prohibit an act not au¬ 
thorized by the Constitution to be prohibited, n<j>r to 
prohibit possession for a purpose not authorized to 
be prohibited. 

I 

“ Manufacturing, sale and transportation are 
the things prohibited—not personal use.” j 

Street v. Lincoln Safe Deposit Co.,j 254 
U. S. 88. 

i 

The Second Section of the Eighteenth Amendment 
confers upon Congress the right of enacting appropri¬ 
ate legislation in aid of the Amendment. The effect of 
this Section, however, is only to clothe Congress v^ith 
power to enact legislation in aid of the prohibitijons 
authorized by the First Section of the Amendment. 
If the Eighteenth Amendment prohibited the consump¬ 
tion of intoxicating liquor, it might fairly be said tjhat 
Congress has the implied power to prohibit manufac¬ 
ture and sale, as such manufacture and sale conduce 
to consumption, but consumption does not conduce! to 
manufacture and sale, since there can be no consump¬ 
tion until after the completion of the manufacture and 
sale. After the intoxicating liquor, having been manu¬ 
factured and sold, is in the possession of the persjon 
who intends to drink it, it has passed beyond the stages 
during which anything unlawful can be accomplished 
by means thereof. 


i 

i 

i 
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There can be no doubt that the aim of the framers 
of the Eighteenth Amendment was to bring about a 
situation where there would be no consumption of in¬ 
toxicating liquor, but they were apparently satisfied 
to accomplish that aim by prohibiting the manufac¬ 
ture, sale and transportation thereof, in the belief that 
if those prohibitions were enforced, the ultimate aim 
would follow as a natural result. 

Possiblv because it was believed that to make the 
* 

drinking of intoxicating liquor criminal would result 
in too great an invasion of the rights of citizens, pos¬ 
siblv because of a belief that the inhabitants of the 
United States would be beset by an army of spies who 
would prefer charges against any citizen upon whose 
breath the odor of intoxicating liquor might be de¬ 
tected, or for some other reason satisfactory to the 
framers of the Amendment, the prohibition was lim¬ 
ited to the manufacture, sale and transportation. 

It is suggested in the opinion of the Trial Court (R. 
86) that the legislative intent to prevent the consump¬ 
tion of intoxicating liquor seems clear. This may be 
conceded, but it is a question of legislative intent and 
legislative power under the Eighteenth Amendment as 
to how such consumption was to be prevented. 

The Amendment and the Prohibition Act might have 
provided that the purchase of intoxicating liquor was 
prohibited, but it has not done so. U. S. v. Kerper, 29 
F. (2d) 744. The Act and the Amendment might have 
provided that the consumption of intoxicating liquor 
was prohibited, but it did not do so. 

In the instant case, there is no contention that the 
persons who are said to have possessed intoxicating 
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liquor in Cafe Le Paradis so possessed the sam£ for 
the purpose of sale or transportation; on the contrary, 
a determined effort was made by the plaintiff to prove 
that such intoxicating liquor was possessed by such 
persons for their personal consumption. 

i 

“The Congress has the power to prohibit the 
possession of intoxicating liquors, if the posses¬ 
sion is inhibited for the purpose of rendering 
effective the expressed prohibitions of j the 
amendment; but the Congress cannot do so| for 
the purpose of adding a new prohibited adt to 
the fundamental law. It is clear that the Con- 

i 

gress is without authority to make the njiere 
possession of intoxicating liquors—possession 
stripped of every other fact or incident!—a 
crime. The amendment neither by expression 
nor implication denounces the simple possession 
of intoxicating liquors. The possession is law¬ 
ful, unless it be coupled with the illegal ‘ manu¬ 
facture’ or ‘sale’ or 4 transportation’ or ‘impor¬ 
tation’ or ‘exportation’. j 

“ * * * the amendment does not denounce as 
unlawful mere possession of intoxicating liq¬ 
uors, nor does the language of the amendment 
authorize the Congress to make the mere pos¬ 
session of intoxicating liquors a crime.” j 

United States v. Dowling, 278 Fed. 6j30, 
637. 

i 

I 

See also j 

United States v. Berger, 9 Fed. (2d) 167. j 


i 

i 

i 
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Sections 21 and 22 of Title II of the National Prohibition Act are 

Unconstitutional. 

Constitution, Article III, Section 2, Clause 3. 
“The Trial of all Crimes, except in Cases of Im¬ 
peachment, shall be by Jury; * * 

Amendment V. “No person shall be held to 
answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of 
a Grand Jury, except in cases arising in the land 
or naval forces, or in the Militia, when in actual 
service in time of War or public danger; nor 
shall any person be subject for the same offence 
to be twice put in jeopardy of life or limb; nor 
shall be compelled in any criminal case to be a 
witness against himself, nor be deprived of life, 
liberty, or property, without due process of law; 
nor shall private property be taken for public 
use, without just compenas-tion.” 

Amendment VI. “In all criminal prosecu¬ 
tions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury 
of the State and district wherein the crime 
shall have been committed, which district shall 
have been previously ascertained by law, and to 
be informed of the nature and cause of the ac¬ 
cusation; to be confronted with the witnesses 
against him; to have compulsory process for ob¬ 
taining witnesses in his favor, and to have the 
Assistance of Counsel for his defense.” 


Regardless of the form of the pending action, it is 
in substance and effect a criminal and punitive pro- 
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ceeding. If the purposes of the proceeding were 
merely to abate a nuisance, a different question ipight 
be presented, but when it is considered that not jonly 
is an injunction abating an alleged nuisance sought, 
but that in addition thereto it is sought to closq the 
premises for all purposes for a period of one year, 
and that under Section 22 an injunction and closing 
order may issue, even though no nuisance exist at the 
time the order is entered, and without regard toj the 
remoteness in point of time of the acts complained of, 
it is at once apparent that the purpose of the proceed¬ 
ing is punitive in its nature. Being punitive in itsjna- 
ture, or, in other words, a criminal prosecution, the de¬ 
fendant is entitled to have it tried by jury, as hny 
other criminal case is tried, and to the other s4fe- 
guards accorded by the Constitution to the accused. 

In Mugler v. Kansas, 123 U. S. 623, the Supreme 
Court of the United States upheld a provision of the 
Kansas law, declaring a place where liquor was manu¬ 
factured or sold to be a nuisance, and authorizing pro¬ 
ceedings in equity to abate the same. The Court held 
in that case that the State had a right to enact legis¬ 
lation to that end, but the instant case does not In- 
volve the right of a State, which has sovereign powers 
except as limited by the Federal Constitution, biut 
arises under the Federal Constitution and a Federal 

l 

Statute. So far as the several States are concerned, 
“due process of law” means any legal proceeding in 
force by public authority which regards and preserves 
the principles of liberty and justice (Hurtado v. Cali- 
fornia, 110 U. S. 516); and proceedings without jury 


i 
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trial mav be authorized bv State legislation, even 
though the parties were formerly entitled to trial by 
jury (Walker v. Sauvinet, 92 U. S. 90; Church v. Kel¬ 
sey, 121 U. S. 282). But a different situation is pre¬ 
sented in a Federal proceeding. 

Article III, Section 2, of the Constitution provides 
that “the judicial power shall extend to all cases in law 
and equity arising under this Constitution [and] the 
laws of the United States.’’ 

It has been repeatedly held that so far as the Federal 
Courts are concerned, the distinction between law and 
equity must be preserved, and that even where the 
jurisdiction of the Federal Courts is invoked in cases 
under State statutes which abolish the distinction be¬ 
tween law and equity, or permit actions to be brought 
in equity which were formerly cognizable at law, the 
Equity side of the Federal Courts is without jurisdic¬ 
tion. 


“The Constitution of the United States in 
creating and defining the judicial power of the 
General Government, establishes this distinction 
between law and equity.” 

Scott v. Neely, 140 U. S. 106, 111. 

Cates v. Allen, 149 U. S. 451. 

“The equity jurisdiction conferred on the 
Federal courts is the same that the High Court 
of Chancery in England possesses; * # *” 

Mississippi Mills v. Cohn, 150 U. S. 202. 

“The case is thus brought within the rule, 
which this court has so often had occasion to 
lay down, that the remedies in the courts of the 
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United States are at common law or in equity, 
not according to the practice of state courts, but 
according to the principles of common law! and 
equity, as distinguished and defined in that coun¬ 
try from which we derive our knowledge of these 
principles, and that although the forms of pro¬ 
ceedings and practice in the state courts shall 
have been adopted in the circuit courts of the 
United States, yet the adoption of the state prac¬ 
tice must not be understood as confounding! the 
principles of law and equity, nor as authorising 
legal and equitable claims to be blended together 
in one suit* (Bennett v. Butterworth, 11 How. 
674; Thompson v. Central Ohio R. Co., 6 Wall. 
134; Kieley v. McGlynn, 21 Wall. 520.) 

“It is true that the cases in which such stric¬ 
tures have been expressed have been usually 
those in which resort has been had to equitable 
forms of relief instead of legal remedies, ajnd 
when defendants have thus been deprived of the 
constitutional right of trial by jury; but, jso 
long as we attach importance to regular fonjns 
of procedure,, we cannot sustain so plain an at¬ 
tempt as is here presented to substitute the 
machinery of a court of law, in which the fadts 
are found by the jury and the law prescribed 
by the judge for the usual and legitimate prac¬ 
tice of a court of chancery. ’ ’ i 

Lindsay v. First National Bank qf 
Shreveport, 156 U. S. 485, 493. i 

I* 

“The Constitution had declared in the third 
article, ‘that the judicial power should extend 
to all cases in law and equity arising under this 
Constitution, the laws of the United States, and 
treaties made or which shall be made under thei^ 
4e i 
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authority/ &c., and to all cases of admiralty and 
maritime jurisdiction. It is well known that in 
civil suits, in courts of equity and admiralty, 
juries do not intervene, and that courts of 
equity use the trial by jury only in extraordinary 
cases to inform the conscience of the court. 
When, therefore, we find that the amendment 
requires that the right of trial by jury shall be 
preserved in suits at common law, the natural 
conclusion is that this distinction was present 
to the minds of the framers of the amendment. 
By common law, they meant what the Constitu¬ 
tion denominated in the 3d article ‘law/ not 
merely suits, which the common law recognized 
among its old and settled proceedings, but suits 
in which legal rights were to be ascertained and 
determined, in contradistinction to those where 
equitable rights alone were recognized and 
equitable remedies administered. ” 

Parsons v. Bedford, 3 Pet. 433, 446. 

I 

If the Government is correct in its contention, the 
trial of all crimes as such could be abolished; indict- 
ments and trials by jury in criminal cases would be¬ 
come obsolete, and crimes could be tried without a jury 
in all cases where the crime w T as committed on or in 
private property, by the mere expedient of filing a bill 
in equity. Thus, if a murder were committed in a 
dwelling by the owner or occupant thereof, such owner 
or occupant might, under suitable legislation, be pro¬ 
ceeded against in equity for maintaining premises in 
which a nuisance, to wit, a murder had been committed, 
and thereafter, if the Government contended that 
another murder had occurred in the premises, could 
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proceed to try that issue in equity, without a jury, as 
a contempt proceeding. Without multiplying instances, 
it can readily be seen that prosecutions for almost 
any crime could be proceeded against in equity, as j the 
result of a legislative fiat declaring places in which 
such crimes were committed to be nuisances. Thajt is 
what the argument on behalf of the Government logi¬ 
cally leads to when it is contended that Congress may 
by statutory enactment make premises a nuisance 1 , in 

i 

law’ regardless of the question of whether they ar£ a 

i 

nuisance in fact. One of the cardinal principles of 
equity jurisprudence at the time of the adoption of the 
Constitution was that equity had no jurisdiction j in 
cases where there was a plain, adequate and complete 
remedy at law. A mere glance at the drastic provi¬ 
sions of the prohibition Act makes it apparent that 
there are plenty of legal means of enforcement, plain, 
adequate and complete. j 

i 

4 4 Obviously, it would greatly simplify criminal 
procedure if all persons whom the chancellor 
deems guilty of criminal offenses could there¬ 
after be laid under injunctive process, and all 
subsequent accusations against them could be 
dealt with by the chancellor, instead of by th^ 
tedious, uncertain, costly, and laborious process 
of jury trials. There is nothing new about thi$ 
idea, and up to a short time before the Constitur 
tion of the United States was adopted therO 
was undoubtedly a strong and aggressive party 
in the English Parliament still urging and in-) 
sisting upon a revival of the powers of the Court 
of Star Chamber. That court proceeded ini 
criminal causes without any of those restraints; 


i 


i 
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that hamper and retard the law courts in their 
jury trials, and was especially concerned with the 
suppression of treason and sedition. Traitors 
and seditious agitators also persist and continue 
their offending in spite of punishment, and in 
their cases also the procedure at law’ before the 
jury is laborious, costly and uncertain. Their as¬ 
sembling and places of assembling are nuisances, 
as that word is defined. There is every possible 
reason why they should be dealt with summarily 
without jury trial that can be advanced for so 
dealing with bootleggers. But there is reason 
to believe that the simple declaration ‘AH crimes 
shall be tried by jury/ w’as incorporated in the 
Constitution of the United States w’ith a very 
determined purpose to absolutely prevent any 
court of criminal jurisdiction like that of the 
Star Chamber court ever coming into existence 
in this countr}’. 

“But, if equity courts, as such, may function 
for the suppression of crime, as provided in this 
statute, if such courts may, without a jury, in¬ 
quire into alleged crimes against the liquor law, 
and may issue their injunctions because they 
find that in the past such crimes have been 
committed, and may thereafter punish for con¬ 
tempt, it would seem that all of the important 
powers of the Court of Star Chamber are as¬ 
sumed in this indirect way.” 

United States v. Lot 29, &c., City /-of 
Omaha, 296 Fed. 729, 736 (holding in¬ 
junctive provisions of Prohibition Act 
unconstitutional). 

“Even Congress may not say a thing is a com¬ 
mon nuisance, when in fact it is not.” 
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“In effect, the government is here contending 
that it may at its election arbitrarily selept its 
forum, either upon the law side or the equity 
side of the court, in order to initially determine 
whether the defendant is guiltv of the mhinte- 
nance of such a nuisance. If this provision! con¬ 
ferring jurisdiction in equity to declare thp ex¬ 
istence of a common nuisance is to be upheld at 
all as constitutionally valid, of necessity, I think, 
it must be upon some such ground that anyj and 
all other remedies are inadequate. 

“I am mindful of what was said as to a [jury 
trial in the case of Mugler vs. Kansas, 123 tl. S. 
623, but I do not think the point here involved 
is the same as the point there involved, for tjhere 
the contention made, or at least the question 
seemingly discussed by the Supreme Coutft of 
the United States, was whether the defendant, 
in a trial before the chancellor sitting to hear 
the action in equity for abatement as a common 
nuisance and injunction, was entitled to a jury. 
The Supreme Court held that no federal Con¬ 
stitutional guaranty was violated by a s^ate 
statute which denied to the accused a jur^j on 
such a trial. Here the point is whether, in view 
of the definition of a nuisance as contained in 
Section 21 of the Volstead Act, and in vievr of 
the misdemeanor there denounced for the main¬ 
tenance of the nuisance, and of the statutes mak¬ 
ing the illegal manufacture and sale of intoxi¬ 
cating liquors punishable offenses under ^aid 
act, there do not exist remedies at law which 
preclude equitable jurisdiction till the remedy at 
law has been followed and has measurably failed 
to accord relief, or until by apposite avermetits 
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in the bill it can be seen that the remedies at 
law will not afford relief.” 

United States v. Cohen, 268 Fed. 420, 424, 
425. 


III. 

Intoxicating Liquor Not Kept in the Premises Within the Meaning 

of the Prohibition Law. 

The crucial point in this connection is the interpre¬ 
tation and meaning to be given to the word “kept.” 
Section 21 provides: 

“Any room, house, building, boat, vehicle, 
structure, or place where intoxicating liquor is 
manufactured, sold, kept , or bartered in viola¬ 
tion of this title, and all intoxicating liquor and 
property kept and used in maintaining the same, 

is hereby declared to be a common nuisance. 
# # # ? > 


Indiana v. Lowrey, 166 Ind. 372, arose under a law 
of Indiana which prohibited the keeping and owning 
of cigarettes and was a prosecution against a person 
who had a thousand cigarettes in his possession for 
his own use; Lewis v. Indiana, 166 Ind. 372, was a 
prosecution against a person who had upon his person 
five cigarettes. 

The two cases were disposed of together, and their 
decision turned on the meaning of the words “keep” 
and “owned.” The Court there said: 

“The word ‘kept’ is said to be derived from 
the Anglo-Saxon word ‘cepan,’ another form of 
‘cypan,’ meaning to traffic, sell, store up, and 
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the like. Enc. Diet. One of the meanings of the 
word ‘keep/ according to the Century Diction¬ 
ary, is ‘to have habitually in stock or for (sale.’ 
It is also to be noted that it is the keepihg or 
owning of ‘ cigarettes, ’ the plural number, Which 
is prohibited, a fact that has a degree of siknifi- 
cance in view of what precedes. Moreover, it 
would be but little short of ridiculous toj say 
that a person smoking a cigarette kept or owned 
it, and even the possession by a smoker of a 
quantity of cigarettes, designed for mediate or 
immediate consumption, would, in ordinary par¬ 
lance, be more likely to be characterized as a 
having of them in his possession than a^ an 
owning or keeping of them. The latter wprds 
have in them more of the idea of permanency. 
This has been recognized by the courts a$ to 
the word ‘keep.’ Easley v. Pegg, 63 S. C. 98, 
41 S. E. 18; Williams v. Firemen’s Fund Ins. 
Co., 54 N. Y. 569, 13 Am. Rep. 620; Meari v. 
Humboldt Ins. Co., 92 Pa. 15, 37 Am. Rep. 647; 
First Cong. Church v. Holyoke Mut. F. Ins. Co., 
158 Mass. 475, 19 L. R. A. 587, 35 Am. St. Rep. 
509, 33 N. E. 572.” j ‘ 

i 

i 

i 

First Congregational Church v. Holyoke Mutual F^re 
Insurance Company, 158 Mass. 475, arose under a policy 
of fire insurance which provided that it should be vbid 
if naptha be kept or used on the premises. The court, 
in holding that naptha was not “kept” on the premises 
within the meaning of the policy, where a naptha tor^h 
was used every day for nearly a month to remove paiint 
from the walls of a building, said: j 

“We find no evidence that naptha was kept pn 
the premises. The word ‘kept’ as used in the 


i 





policy, implies a use of the premises as a place 
of deposit for the prohibited articles for a con¬ 
siderable period of time. See Williams v. New 
England Mut. F. Ins. Co., 31 Me. 219; O’Niel v. 
Buffalo F. Ins. Co., 3 N. Y. 122; Williams v. 
Fireman’s Fund Ins. Co., 54 N. Y. 569; Hears 
v. Humboldt Ins. Co., 92 Pa. 15, 37 Am. Rep. 
647; Putman v. Commonwealth Ins. Co., 18 
Blatchf. 368, 4 Fed. Rep. 753.” 

To the same effect are Smith v. German Insurance 
Co., 107 Mich. 270; Springfield Fire and Marine Insur¬ 
ance Co. v. Wade, 95 Tex. 68, and Clute v. Clintonville 
Mutual Fire Insurance Co., 144 Wise. 638. 

‘Keep’ as applied to an existing relation or 
condition, implies some degree of permanency.” 
i State v. Kelley, 86 Vt. 237. 

It cannot be held that the facts relied on by the 

* 

plaintiff constitute a keeping, without disregarding the 
meaning of the term, both as defined in dictionaries, 
and as construed by the Courts, torturing the word 
into a new and hitherto unheard-of meaning, and, in 
fact, inventing a new meaning for the word. 

Evidence of the fact that Congress, in using the term 
“kept” in Section 21, so used it in its ordinary mean¬ 
ing, as synonymous with “stored,” is clearly apparent 
when the provisions of Section 22 are considered. Sec¬ 
tion 22 provides that 

“on finding that the material allegations of the 
petition are true, the court shall order that no 
liquors shall be manufactured, sold, bartered, 
or stored in such room, house, building, boat, 
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i 

I 

i 
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vehicle, structure or place, or any part thereof. 
And upon judgment of the court ordering ‘such 
nuisance to be abated, the court may order! that 
the room, house, building, structure, boat, vehi¬ 
cle or place shall not be occupied or used for 
one year thereafter; but the court may, iji its 
discretion, permit it to be occupied or us^d if 
the owner, lessee, tenant, or occupant thereof 
shall give bond with sufficient surety, to be ap¬ 
proved by the court making the order, inj the 
penal and liquidated sum of not less than $500 
nor more than $1,000, payable to the Uriited 
States, and conditioned that intoxicating liquor 
will not thereafter be manufactured, sold bar¬ 
tered, kept, or otherwise disposed of therein or 
thereon. * * *” ! 


Reading these two sections together, and importing 
the meaning “stored” to the word “kept” as use<J in 
Section 21, a sensible construction is possible. But if 
the word “kept” is given the construction contended 
for by the plaintiff, i. e ., personal possession, an absqrd 
construction is inevitable, because, on such a construc¬ 
tion, if the court finds that liquor is upon the premises 
in personal possession, it may then issue an injunction 
against storing, whereas the theory of injunctive relief 
is that an injunction will be granted only against jan 
existing or threatened wrong. I 

The words “kept” and “stored” are used as syfio- 
nyms, i. e., “kept” = “stored.” If, as contended on 
behalf of the plaintiff the word “kept” as used in the 
statute means personal possession, then, since “kepi” 
and “stored” are used as synonyms, personal posses- 


i 

i 

i 
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sion means the same as storing, and on this hypothesis 
it would be correct to say of a person who has a half¬ 
pint of liquor in his pocket that he is storing the 
same—a manifest absurdity. On the other hand, if 
the word “kept” be considered to have the meaning 
“stored” to the exclusion of the meaning personal pos¬ 
session no such difficulty is encountered. 

Not only is the word “kept” used in Section 21 in 
the sense of “stored,” but, in the language of the Su¬ 
preme Court of the United States, in construing the 
word “kept”, as used in Section 21 of the Prohibition 
Act, 

“The words with which it is immediately as¬ 
sociated are such that as here used, it plainly 
means kept for sale or barter, or other commer¬ 
cial purpose.” 

Street v. Lincoln Safe Deposit Co., 254 U. 
S. 88. 

In United States v. Cadillac Touring Car, 274 Fed. 
470, 472, in which it was attempted to have declared a 
nuisanqe under Section 21 an automobile which had 
been used for the illegal transportation of liquor, the 
Court said: 

i “The contention of the government that the 
automobile is subject to forfeiture as a common 
nuisance under the provisions of section 21 of 
the National Prohibition Act, providing that 
‘any room, house, building, boat, vehicle, struc¬ 
ture, or place where intoxicating liquor is manu¬ 
factured, sold, kept, or bartered in violation of 
this title * • • is hereby declared to be a 
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common nuisance’ is clearly without merijt, as 
it does not appear, and is not alleged bj[ the 
Government, that intoxicating liquor was Manu¬ 
factured, sold, or bartered in said automobile, 
or kept therein for such a purpose, and the word 
‘kept’ as used in Section 21 just quoted, refers 
to keeping for sale or for other commercial pur¬ 
pose. Street vs. Lincoln Safe Deposit Co.,! 254 
U. S. 88.” | 

In order that the contention of the Government M a y 
be sustained, it is necessary that the Court import to 
the word “kept” a meaning not justified by the <fom- 
mon and accepted meaning of the word, and, in ajddi- 
tion, distort a decision of the United States Supreme 
Court (Street v. Lincoln Safe Deposit Co., supra), land 

I 

thus, by a most devious route, decree the destruction 
of valuable property interests. We respectfully j in¬ 
quire, Why, if this was the intention of Congress, jdid 
it not so enact in so many words? It is not the func¬ 
tion of the Court to legislate, but to interpret the will 
of the legislature. Cafes and restaurants were in ex¬ 
istence at the time of the Prohibition Act. Does the 

i 

Government seriously contend that the framers of jthe 
Prohibition Act had in mind the granting of injunc¬ 
tions in cases like the one at bar? If so, why did they 
cloak their intention in language so subtle and oc¬ 
cult? ! 

A number of cases are cited in the opinion of the 
Court below in opposition to the views herein Ex¬ 
pressed (R. 81-82). We submit that in those cases the 
evidence showed guilty knowledge and co-operation on 


i 
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the part of the management in the acts complained of, 
whereas in this case the evidence on behalf of the 
appellants shows that every effort was made on the 
part of the management to prevent the occurrence of 
such incidents. 

But, regardless of the points of difference between 
the instant case and the cases cited in the opinion of 
the Court below, we have no hesitation in saying that 
the decisions cited are wrong, and, while as decisions of 
Federal appellate courts they are persuasive, and, of 
course, entitled to the utmost respect and considera¬ 
tion both by counsel and by this Court, this Court is 
not bound to follow them, and should not follow them 
if they are wrong, as we submit they are. 

We beg leave to call the attention of the Court to the 
following extracts from the very able dissenting opin¬ 
ion filed by Mr. Justice Alschuler in Fritzel v. United 
States, 17 Fed. (2d) 965: 

“Sec. 22, which alone provides for the equity 
action and the year’s closure of premises, pre¬ 
scribes that on finding the allegations of the bill 
true, ‘the court shall order that no liquor be 
manufactured, sold, bartered, or stored in such 
room * * V an d thus persuasively sug¬ 

gests an intended interchangeability of the word 
‘kept’ as in Sec. 21, and ‘stored’ as in 22, and 
again the word ‘kept’ as subsequently employed 
in 22, in stating conditions of bond for reopen¬ 
ing a place closed by order of court If in 21 
the word were ‘stored’ instead of ‘kept,’ it would 
scarcely be contended that the cases would be 
covered by the section.” 
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“It seems to me that the ‘commercial pur¬ 
pose’ must inhere in the liquor itself, tl^at is, 
that the intended use or disposition of i it is 
commercial, such as a sale of it, or storajge of 
it—something in connection with the liquor itself 
which, in the cases before us, was brought there 
only on the persons of the customers, for their 
own consumption while there.” i 

IV. 

i 

The Court Erred in Denying the Application of the Defendant l)avis 
to have the Cause Dismissed as to Him. I 

The defendant Davis was the President of National 
Cafe, Inc. (R. 247); Robert Kehl had entire chargje of 
the operation of the Le Paradis Cafe (R. 247); Davis 
testified that in the summer time he was around ithe 
cafe very little; in the fall of the year he averaged two 
days a week in Washington until February, at whjich 
time he usually went south for a couple of months; 
there were times when he did not get to Washington 
at all (R. 248), there was no evidence that he saw, knbw 
of or participated in any of the occurrences complained 
of, and there was no reason for joining him as a paijty 
defendant, or of making any decree against him. 

CONCLUSION. 

i 

i 

In conclusion, it is respectfully submitted: j 

I. That the drinking of intoxicating liquor or the 
possession of intoxicating liquor for purposes of per¬ 
sonal consumption are not unlawful because: j 

l 

i 

1. Not prohibited by the Prohibition Act; and j 

I 

2. Beyond the power of Congress to prohibit. 

I 

i 


i 

i 
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II. That Sections 21 and 22 of the Prohibition Act 
are unconstitutional because providing for deprivation 
of property without due process of law. 

III. That the facts in this case do not justify the 
Court in holding that intoxicating liquor was kept 
within the meaning of Section 21 of the Prohibition 
Act. 

IV. That the evidence fails to show that the posses¬ 
sion or drinking of intoxicating liquor on the premises 
was with the consent, connivance, or permission of the 
management or employees. 

V. That the cause should have been dismissed as to 
the defendant Davis. 

MORRIS SIMON, 

LAWRENCE KOENIGSBERGER, 
EUGENE YOUNG, 

SELIG C. BREZ, 

Attorneys for Appellants National 
i Cafes , Incorporated , and Meyer Davis. 
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In the Court of Appeals of the District 

of Columbia 

1 

i 

January Term, 1929 


No. 4926 

National Cafes, Incorporated et al., appellants 

I 

VS. ; 

United States of America, appellee 


brief for appellee 


STATEMENT OF CASE 

| 

I 

The facts set forth in the appellant’s statement 
of the case are not sufficiently full and complete to 

i 

present the issues involved herein for review, and a 
brief statement of the material facts, in addition to 
those set forth in the appellant’s brief, are, there¬ 
fore, herein set out. 

The bill of complaint alleges, in addition to the 

i 

facts set out in the appellant’s brief, that the de¬ 
fendant, the National Cafes, Incorporated, “acting 
by and through its officers, agents and servants,” 
on December 15, 1926, on December 16, 1926, and 
December 18, 1926, unlawfully kept and possessed, 

(i) 
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permitted to be kept and possessed, and assisted, 
aided, and abetted in keeping and possessing, upon 
the premises in question, various intoxicating 
liquors (Rec. pp. 3, 4, and 5); that on the 28th and 
29th days of December, 1926, respectively, the de¬ 
fendants Howe Totten and the National Cafes, In¬ 
corporated, were personally served with written 
notices of such violations (Rec. pp. 5 and 6) ; that 
subsequently to the service of the said notices, on 
January 4, January 8, and January 15, 1927, the 
said defendants, the National Cafes, Incorporated, 
“acting bv and through its officers, agents, and ser- 
vants,” in the said premises, kept and possessed, 
permitted to be kept and possessed, and assisted, 
aided, and abetted in the keeping and possessing of 
intoxicating liquors upon the said premises (Rec. 
pp. 6 and 7); that said premises for a long time had 
been used by said defendants for the purpose of 
keeping and possessing, and permitting to be kept 
and possessed, intoxicating liquors, that large 
quantities of intoxicating liquors were unlawfully 
kept and maintained upon said premises; that, at 
divers times both before and subsequent to the vio¬ 
lations specifically set forth in the bill, said defend¬ 
ants did unlawfully keep and permit to be kept, in 
and upon said premises, and aided and abetted in 
the keeping thereon of intoxicating liquors; and 
that the said premises thereby became a common 
nuisance and that said common nuisance was a con¬ 
tinuing one (Rec. p. 8); the defendant Totten, in 
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his answer to said bill, admitted that he wgs the 
owner of the premises in question and that tide de¬ 
fendant, the National Cafes, Incorporated, was the 
occupant of said premises and admitted service of 
the notice upon him of the notice alleged in tide bill 
of complaint (Rec. p. 57). j 

The statement of the evidence in this case, as set 
forth in the appellant’s brief, omits numerous im¬ 
portant parts of the evidence adduced at the!trial 
of this case. This evidence briefly was as follows: 

Fourteen witnesses testified for the appellee; 

among these witnesses, three women police officers 

| 

and one police officer, together with five Prohibition 
agents, testified to various visits made to the prem¬ 
ises in question on December 15, 16, and 18, 1926, 
at which times large numbers of guests in the Cafe 
were seen to possess flasks and bottles containing 
intoxicating liquor, many of which were labeled 
whiskey or gin; that said guests were served b f the 
waiters of the appellant with cracked ice and gijnger 
ale, and in the presence of said waiters and with 
their knowledge or acquiescence poured the contents 
of said flasks and bottles into such ginger alejand 
there drank the same, with the result that mai^v of 
said guests became more or less intoxicated j and 
some of them quite drunk; that said agents took 

with them on these visits bottles labeled whiskev 

* 

and containing tea, which they poured openly jinto 
glasses in the presence of the waiters and other 
guests; that during these visits the principal serv¬ 
ice rendered by the appellants was the servic^ of 
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soft drinks and cracked ice and that very little 
food was served or consumed; that a large number 
of liquor bottles were seen displayed about various 
parts of the premises; that several conversations 
were had between said officers and the appellants’ 
waiters and assistant manager, tending to show that 
said waiters and assistant manager knew that guests 
were bringing their liquor to said premises and 
there consuming the same; that the appellants 
acquiesced in said practices and that most people 
came to the Cafe to drink and dance; that the prin¬ 
cipal use to which the premises were put by the 
appellants, during these visits, was that of furnish¬ 
ing a place to which their guests might come and 
indulge in drinking intoxicating liquors and danc¬ 
ing. (Rec. pp. 105-193.) 

The testimony of these witnesses for the appellee 
also tended to show that on December 18, 1926, two 
Prohibition Agents, by previous arrangement, ar¬ 
rived at the Cafe about midnight, made known 
their identity, whereupon the various waiters of 
the appellants went about the Cafe and held con¬ 
versations at various tables with the guests and 
cautioned the Police Officers in said premises that 
the Agents were present and to put away their 
liquor bottles; that thereupon the place became un¬ 
usually quiet, with a noticeable absence of the usual 
drinking and hilarity; that these two Agents re¬ 
mained some fifteen or twenty minutes and then 
left, whereupon the appellants’ waiters again went 
around to various tables, conversed with the guests 
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and stated to the other Officers in the Cafe} that it 
was all right now, that the Agents had gofte, and 
that, thereupon, the usual drinking and ^ilarity 
was resumed, and that later in the evening niiany of 

i 

the guests became more or less intoxicated. ] (Rec. 
pp. Ill, 112,124,125,126,152,153,182,183.); 

The evidence of the appellee also tended to show 
that the written notices served upon the appellants 
apprised them of the nature of the violations on 
said premises and that the appellants Davjis and 

Totten thereupon gave assurances to the Govern- 

! 

ment Officers that they would look into such; facts, 
stop such violations, and cooperate with thd Gov¬ 
ernment to the end that no more such violations 
should occur. (Rec. pp. 139-144.) j 

That subsequent to the service of said noticjes the 
said Police Officers and Prohibition Agents jagain 
visited the said premises on January 4, January 8, 
and January 15,1927, and there witnessed thejsame 

i 

general violations as they had previously witnessed 
on said premises, during the three previous yisits 
in December, 1926, namely, the possession by guests 
upon said premises of various liquors and liquor 
bottles, some bearing whiskey and gin labels, from 

I 

which they more or less openly poured the consents 
into ginger ale and cracked ice furnished by the 
management, and there drank the same, often in 
the presence of the waiters, and that many of ‘said 
guests became more or less intoxicated, som£ of 
them notoriously so, and saw a large number of 
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liquor bottles in said premises, more or less openly 
displayed on the tables and under the tables, in sub¬ 
stantially the same manner as they had seen them 
on the previous visits. (Rec. pp. 105-193.) 

The appellee’s evidence also tended to show, in 
order to prove the continuance of said nuisance, 
that on April 8, 1927, and on January 1, 1928, cer¬ 
tain of said Agents visited the said premises and 
observed the same and worse conditions existing on 
said premises, in that guests brought bottles of liq¬ 
uor into the Cafe, sometimes labeled whiskev or 
gin, which bottles they more or less openly displayed 
and the contents of which they consumed openly, 
after having mixed the same with ginger ale and 
cracked ice furnished by the management, which 
drinking of liquors frequently took place in the 
presence of the waiters and other employees of the 
appellants, with the result that a large number of 
appellants’ guests became hilarious and more or less 
intoxicated, and large numbers of liquor bottles 
were seen more or less openly displayed upon said 
premises. (Rec\, pp. 126, 131, 159-162 and 186, 
187, 188.) 

In short, the appellee’s evidence tended to show, 
in general, that, with the knowledge, consent, and 
acquiescence of the appellants Davis and the Na¬ 
tional Cafes, Incorporated, large numbers of guests, 
night after night, came to the Le Paradis Cafe for 
the purpose of drinking and dancing; that these 
guests transported to the Cafe their own liquors,. 
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and there, with the knowledge, consent, and ac- 

i 

quiescence of the management, possessed and con¬ 
sumed said liquors after mixing the same with gin¬ 
ger ale and cracked ice furnished to them!by the 
appellants for that purpose; that a large number of 
said guests, including young girls and women, be¬ 
came more or less intoxicated in the Cafe, jand in 
many cases quite drunk and hilarious, and injdulged 
in the usual unseemly conduct characteristic of in- 
toxicated persons; that the usual and principal serv¬ 
ice rendered by the appellants in said Cafe wAs that 
of furnishing entertainment and a place where they 
might possess and drink their own liquor; that this 
possession and drinking of intoxicating liquojt's was 
with the knowledge and consent of the appellants; 
and that after notice of these violations had been 

i 

given to the appellants in writing, and the Appel¬ 
lants had agreed to correct the situation, the! same 
conditions continued to exist. 

The appellant Totten's testimony tended to! show 
that, after receiving the notice from the appellee of 
these violations, he took no action with rejspect 
thereto until January 13, 1927, when he went to 

the Le Paradis Cafe and remained there onlv About 

* | 

two hours, from 8 o’clock to 10 o’clock P. M. ;| that 

l 

during that visit he saw no evidences of drinking 
or intoxication; that he requested one Frye, a real- 
estate agent, to look into the situation and to take 
the matter up with the Prohibition authorities, but 
that said Frye did not see said Prohibition authori- 


i 
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ties, but talked only with counsel for the appellants, 
the National Cafes, Incorporated, and Meyer Davis, 
by whom he was informed that these notices were 
mere warnings to frighten off New Year celebra¬ 
tions; that said Frye had been to the Le Paradis 
Cafe on several occasions and had joined with dip¬ 
lomats and American citizens in possessing and 
drinking intoxicating liquors in said Cafe; that the 
defendant Totten never went to the Cafe except 
on this one occasion and never took any other steps 
to investigate the violations or to observe the condi¬ 
tions therein or to evict the tenants or recover pos¬ 
session thereof. (Rec. pp. 194-199.) 

The evidence of the appellants, the National 
Cafes, Incorporated, and Meyer Davis, in addition 
to the fact^ set forth in the appellants' brief, tended 
to show’ that it frequently happened, sometimes 
several times a week, that various guests were seen 
in the Cafe drinking liquor, but that the waiters 
always spoke to them and asked them to stop such 
practice; that on many occasions empty liquor bot¬ 
tles were seen under the tables, some waiters testi¬ 
fying that they left them there for the cleaners to 
take care of and other waiters testifying that they 
picked up said bottles and, covering them with nap¬ 
kins that other guests might not see the bottles, car¬ 
ried them into the kitchen with the other dishes. 
(Rec. pp. 210-242.) 

The witness, Canfield, an attorney called by the 
appellants as a witness, testified that he had fre- 
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quently been to the Le Paradis Cafe and had often 
seen persons there possessing liquor and had seen 
persons who appeared to be intoxicated while at 
the tables and while dancing, and had seen liquor 
bottles on the floor beneath the tables. (Rec. pp. 
199-201.) The witness, Frye, also produced lj)y the 
appellants, testified that he had been to the Le 

i 

Paradis on some eight or ten occasions with diplo¬ 
matic parties who possessed their own liquor ip said 

I 

premises and there drank the same, and thajt he, 
Frye, also drank liquor at these parties; that jsome 

members of said parties were American citizens as 

! 

was the witness; and that the witness was unable to 

i 

give a single name of any one of the members of 
these parties, diplomat or otherwise. (Rec.j pp. 
196-198.) | 

The appellant, Davis, was produced as a witness 
by the appellants and testified only that he did not 
recall the two instances testified to by the witnesses 
for the appellee, on January 4, 1927, and Apilil 8, 
1927, at which pouring was alleged to have thken 
place at a certain table near where said Davis was 
seated. This in substance was all of the testimony 
of the witness, Davis. (Rec. pp. 247-248.) j 
Mr. Justice Hatfield, Judge of the United States 
Court of Customs Appeals, who, as Acting Associ¬ 
ate Justice of the Supreme Court of the District of 
Columbia, heard the trial of this case in the Cojurt 
below, in his opinion filed therein, sets forth the ijna- 
terial facts in this case with great clearness, and in a 



I 
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very logical arrangement, and the appellee herein re¬ 
spectfully refers to Mr. Justice Hatfield’s statement 
of the facts for a full narrative statement of the 
material parts of the evidence adduced in this cause 
by all parties hereto. (See Rec. pp. 61-79.) 

ARGUMENT 

The appellants have filed in this cause fifteen 
assignments of error (Rec. pp. 101, 102): these 
assignments of error are incorporated in the ap¬ 
pellants’ brief at pages 12,13, and 14 thereof, some 
of which assignments of error the appellants have 
not argued in their brief. 

In arguing the issues raised by these assignments 
of error, the argument on behalf of the appellee will 
be presented under the following points: 

First, Point. The purpose of the provisions of 
the National Prohibition Act relating to nuisances 
is to bring about the abatement of such nuisances 
by equitable proceedings in rem. 

Second Point. Sections 21 and 22 of Title II 
of the National Prohibition Act are constitutional. 

Third Point. The possession of intoxicating 
liquor per se is made illegal by the provisions of the 
National Prohibition Act, irrespective of the pur¬ 
pose of such possession, and this is within the 
Constitution. 

Fourth Point. The maintaining of a place where 
intoxicating liquor is kept by the guests and patrons 
of that place, with the knowledge and acquiescence 
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of the proprietor thereof, constitutes a puisance 
under said Sections 21 and 22 of Title IX of the 
National Prohibition Act. j 

Fifth Point. A nuisance once shown toj exist is 
presumed to continue to exist, and the burden is 

i 

on the defendant to show the discontinuance thereof. 

Sixth Point. The appellants, Meyer Dajris and 
Howe Totten, were properly joined as defendants 
and the motions to dismiss as to said defendants 
were properly overruled. 

Seventh Point. The testimony as to the, state¬ 
ments of the waiters and employees of the 'appel¬ 
lants made upon the premises and in the perform¬ 
ance of their usual duties, was properly admitted 
in evidence. j 

Eighth Point. The evidence as to the continued 

i 

violations on the premises, after the filing of the 
bill, was properly admitted to show a continuafice of 
the nuisance. j 

Ninth Point. The Court below committed no 
error in directing the closing of the entire third 
floor of the premises. j 

i 

Tenth Point. The Court below committed no 
error in decreeing that no intoxicating liquor shall 
be manufactured, sold, kept, stored, or bartered or 
be permitted to be manufactured, sold, kept, stored, 
or bartered in said premises. I 


i 
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FIRST POINT 

The purpose of the provisions of the National Prohibition 
Act relating to nuisances is to bring about the abate¬ 
ment of such nuisances by equitable proceedings in rem. 

The Section of the law which defines a nuisance 
under the National Prohibition Act is Section 21 of 
Title II of the National Prohibition Act, and the 
Section under which this proceeding was brought 
is Section 22 of said Title II of said Act. Both of 
these Sections are quoted in full on pages 14, 15, 
and 16 of the appellants’ brief, as the same are 
found in U. S. C. Title 27, Chap. 2, Sec. 33 and 34. 
In the original Act (National Prohibition Act), in¬ 
stead of the word “Chapter” as found in the quoted 
sections in line 4 thereof on page 14, and in line 10 
of page 15 of appellants’ brief, and in line 2 and the 
next to the last line of the quoted Sec. 22, on pages 
15 and 16 of appellants’ brief, occurs the words 
“this title” (meaning Title II of the National Pro¬ 
hibition Act). Reference is hereby made to Sec¬ 
tions 21 and 22 above referred to. 

From said Section 21, it appears that the defini¬ 
tion of a nuisance is “any room, house, building, 
boat, vehicle, structure, or place where intoxicating 
liquor is manufactured, sold, kept, or bartered in 
violation of this title, * * 

It is to be noted that the applicable language in 
said Section 21, defining a nuisance, is “ kept 
* * * in violation of this title”; and by refer¬ 

ence to the other sections of said Title II of said 
National Prohibition Act, we find the following ap- 
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plicable sections which must be read in connection 
with the language used in said Section 21, th&t is 
“in violation of this title.” 

Section 3 of Title II of the National Prohibition 
Act reads, in part, as follows: 

Sec. 3. No person shall on or after the date 
when the eighteenth amendment to the Con¬ 
stitution of the United States goes into effect, 
manufacture, sell, barter, transport, import, 
export, deliver, furnish or possess any intoxi¬ 
cating liquor except as authorized in this 
Act, and all the provisions of this Act shall be 
liberally construed to the end that the use of 
intoxicating liquor as a beverage may be 
prevented. 

i 

Section 25 of said Title II of said National Pro¬ 
hibition Act provides, in part, as follows: 

It shall be unlawful to have or possess any 
liquor or property designed for the manu¬ 
facture of liquor intended for use in violat¬ 
ing this Title or which has been so used, and 
no property rights shall exist in any such 
liquor or property. 

Section 33 of said Title II of said National pro¬ 
hibition Act, reads, in part, as follows: 

Sec. 33. After February 1, 1920, the pos¬ 
session of liquors by any persons not legally 
permitted under this title to possess liquor 
shall be prima facie evidence that such liqjuor 
is kept for the purpose of being sold, bar¬ 
tered, exchanged, given away, furnished, or 
otherwise disposed of in violation of the pro- 

64857 - 20 -- 2 


14 


visions of this title . * * * But it shall 
not be unlawful to possess liquors in one’s 
private dwelling while the same is occupied 
and used by him as his dwelling only and 
such liquor need not be reported, provided 
such liquors are for use only for the personal 
consumption of the owner thereof and his 
fanlily residing in such dwelling and of his 
bona fide guests when entertained by him 
therein; and the burden of proof shall be 
upon the possessor in any action concerning 
the same to prove that such liquor was law¬ 
fully acquired, possessed, and used. 

It is thus apparent that the possession, for any 
purpose, other than under a permit, and except as 
provided in said Section 33, of intoxicating liquor 
is expressly prohibited for all purposes and to all 
persons, and that every such possession, by any one, 
is made unlawful and punishable criminally. (See 
Section 29 of Title'll of the National Prohibition 
Act.) 

It is, of course, apparent that a nuisance, under 
this Section, may consist of a place where liquor is 
(1) manufactured, (2) sold, (3) kept, or (4) bar¬ 
tered, in violation of said Title II; in other words, 
a place kept for any of said purposes or all, is a 
nuisance, and it is as much a nuisance to maintain 
a place where liquor is kept, as where it is sold or 
manufactured. 

The said Section 22 above referred to, under 
which this proceeding is brought, provides, in sub¬ 
stance, that to enjoin any such nuisance an actior 
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shall be brought and tried in equity; that it is not 
necessary for the Court to find that the property 
was being unlawfully used at the time of the h4ar- 

. i 

mg, but on finding that the material allegation^ of 
the bill are true, the Court shall enjoin such further 
violations and may order the premises closed for 
one year. 

From a reading of this Section 22, it clearly ^ap¬ 
pears that the action to abate the nuisance njiust 
be brought in the Equity Court and upon filing’the 
bill a temporary injunction shall issue, and upon 
a finding, by the Equity Court, that the material 
allegations of the bill are true, the court shall issue 
an order abating the nuisance. 

In order clearly to understand and appreciate’the 
issues here involved, and especially that we may 
the better perceive the fallacy of the appellants’ 
contentions as to the meaning and scope of these 
sections of the law, it is not amiss to briefly hote 
the purpose of these statutes and their scope. 

Section 21 and 22, so far as applicable to the case 
at bar, do not seek to punish one for a crime; they 
do not seek to ascribe guilt to any person or per¬ 
sons ; that is done elsewhere in the statute, andj by 
other legal proceedings; nor does the suit in the 
case at bar attempt to accomplish any such purpose. 
On the contrary, these Sections have for their mhin 
purpose, and the bill in the case at bar seeks to 
accomplish only that purpose, the suppressing of a 
nuisance on certain premises and the prevention in 
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the future of the uses of said premises in the illegal 
manner alleged . 

In a word, the Sections of the Statute under con¬ 
sideration and this bill are directed primarily at 
the premises, and only incidentally at the individ¬ 
ual defendants. The remedy is, as it were, quasi 
in rem. The purpose of the Section in question 
(Section 22) is preventive, not punitive. Upon 
this proposition see the following cases: 

Murphy v. United States, 272 U. S. 630; 

Lewinsolm v. United States (C. C. A. 7th), 
278 Fed. 421; 

United States v. Boynton (D. C. E. J). 
Mich.), 297 Fed. 261; 

United States v. Studio Club (D. C. S. D> 
N. Y.), 12 F. (2d) 462; affirmed by the Court 
of Appeals (C. C. A. 2d), 12 F. (2d) 985; 

United States v. Marhold (D. C. N. J.) r 
18 F. (2d) 779. 

In the case of Murphy v. United States, supra, 
the Supreme Court, after reciting the provisions of 
Sections 21 and 22 of Title II of the National Pro¬ 
hibition Act, said: 

The only question is what the 22nd Section 
is intended to accomplish. It appears to us 
that the purpose is prevention, not a second 
punishment that could not be inflicted after 
acquittal from the first * * *. The im¬ 
perative words go only to the immediate 
stopping of what is clearly a nuisance. The 
permissive words allow closing for a year (a 
not unreasonable time to secure a stop- 
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page of the unlawful use. United States v. 
Boynton, 297 Fed. 261, 267), and shovt the 
purpose of that by providing the alternative 
of a bond conditioned against such nuisance. 

In the case of Lewinsohn v. United States, supra, 
the Circuit Court of Appeals, after discussing 1 cer¬ 
tain criticisms directed by the defendants to ijhese 
Sections of the Statute, had this to sav: 

I 

In these criticisms counsel for defendant 
has utterly failed to appreciate the purpose 
and scheme of these sections of the Vol$tead 
Act. Unquestionably Congress, by these 
sections (21, 22, and 24), intended to siipply 
a more prompt, effective, and efficient means 
of abating nuisances than the institution of 
criminal actions * * *. j 

The purpose of the in junctional ord^r in 
the instant case was to abate a nuisance such 
as is defined by Section 21 of the Acti It 
was not directed primarily at the defendant . 
The injunction as to him was incidental 
to the main order —the abatement of the 
nuisance . 

In the very recent case of Grosfield et ad . v. Ukited 
States, in an opinion by Mr. Justice Sutherland of 
the Supreme Court of the United States, rendered 
April 9j 1928, and reported in 276 U. S. 494^ the 
Supreme Court, in discussing these very sections 
(Sections 21 and 22), said, among other things: 

The purpose of the provision of the statute 
authorizing an injunction against occupancy 
and use is not punitive but preventive {Mur¬ 
phy v. United States, 272 U. S. 630, 632)^ and 
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it is no answer to the suit to say that the 
owner did not participate in the criminal act 
of the tenant. 

SECOND POINT 

Sections 21 and 22 of Title II of the National Prohibition 

Act are constitutional 

Sections 21 and 22 of Title II of the National 
Prohibition Act, above referred to, have been sus¬ 
tained as constitutional bv manv courts of his*h 
authority, and it can not be successfully urged, at 
this day, that either of said nuisance Sections 
violates any provisions of the United States 
Constitution. 

The constitutionality of an almost exactly similar 
provision in the Kansas Statutes came before the 
United States Supreme Court nearly forty years 
ago, and the Supreme Court, in a very lengthy and 
exhaustive opinion, in the case of Mugler v. Kansas, 
123 U. S. 623, which opinion has been universally 
followed by the Federal Courts in construing the 
said Sections 21 and 22 of the National Prohibition 
Act, at page 668, inter alia, said: 

A prohibition simply upon the use of prop¬ 
erty for purposes that are declared, by valid 
legislation, to be injurious to the health, 
morals, or safety of the community can not 
in any just sense be deemed a taking or an 
appropriation of property for the public 
benefit. Such legislation does not disturb 
the owner in the control or use of his prop¬ 
erty for lawful purposes, nor restrict his 
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right to dispose of it, but is only a declara¬ 
tion by the State that its use by any ond, for 
certain forbidden purposes, is prejudicial to 
the public interests. * * * The exejrcise 
of the police power by the destruction of 
property which is itself a public nuisance, or 
the prohibition of its use in a particular v, 
whereby its value becomes depreciated, is 
very different from taking property for ipub- 
lic use, or from depriving a person of his 
property without due process of law. In the 
one case, a nuisance only is abated; in the 
other, unoffending property is taken fyway 
from an innocent owner. 

The Court, on page 670, then quotes the appli¬ 
cable Section of the Kansas Statute, and on [page 

671 savs: 

%/ 

The State having authority to prohibit the 
manufacture and sale of intoxicating liquors 
for other than medical, scientific, and! me¬ 
chanical purposes, we do not doubt her p^wer 
to declare that any place, kept and main¬ 
tained for the illegal manufacture and! sale 
of such liquors, shall be deemed a conimon 
nuisance, and be abated, and, at the same 
time, to provide for the indictment andjtrial 
of the offender. One is a proceeding against 
the property used for forbidden purposes 
while the other is for the punishment ojt the 
offender. 

And on page 672 the Supreme Court has this to 
say: j 

Equally untenable is the proposition! that 
proceedings in equity for the purposes indi- 
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cated in the thirteenth section of the statute 
are inconsistent with due process of law. 
“In regard to public nuisances, 7 ’ Mr. Justice 
Story says, “the jurisdiction of courts of 
equity seems to be of a very ancient date, 
and has been distinctly traced back to the 
reign of Queen Elizabeth. The jurisdiction 
is applicable not only to public nuisances, 
strictly so called, but also to purprestures 
upon public rights and property. * * * 

In case of public nuisances, properly so 
called, an indictment lies to abate them, and 
to punish the offenders. But an informa¬ 
tion, also lies in equity to redress the griev¬ 
ance by way of injunction.” (2 Story’s Eq., 
Sections 921, 922.) The ground of this juris¬ 
diction in cases of purpresture, as well as of 
public nuisances, is the ability of courts of 
equity to give a more speedy, effectual, and 
permanent remedy than can be had at law. 
They can not only prevent nuisances that are 
threatened, and before irreparable mischief 
ensues, but arrest or abate those in progress, 
and, by perpetual injunction, protect the 
public against them in the future; whereas 
courts of law can onlv reach existing nui- 
sauces, leaving future acts to be the subject 
of new prosecutions or proceedings. This is 
a salutary jurisdiction, especially where a 
nuisance affects the health, morals, or safety 
of the community. Though not frequently 
exercised, the power undoubtedly exists in 
courts of equity thus to protect the public 
against injury * * *. 
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As to the objection that the statute makes 
no provision for a jury trial in cases like this 
one, it is sufficient to say that such a mjode of 
trial is not required in suits in equity brought 
to abate a public nuisance . ! 

i 

The constitutionality of the said Sections %1 and 
22 of Title II of the National Prohibition Apt has 
been directly and expressly upheld by several pf the 
Circuit Courts of Appeals, which Courts havp con¬ 
sistently upheld said Sections as valid enactments. 
See the following cases: j 

Lewinsohn v. United States (C. C. A. 7th), 
278 Fed. 421. 

United States v. Reisenweber (C. C. A. 
2d), 288 Fed. 520. i 

I 

In the case of Lewinsohn v. United States, supra, 
the Circuit Court of Appeals said: j 

The attack upon these sections, based upon 
the ground that the property was taken with¬ 
out due process of law, must fail, we tljiink, 
because of the decision of Mugler v. Kansas, 
123 U. S. 623 [here the Court quotes at lepgth 
from the opinion in the Mugler case]. | 

The objection that defendant is deprived 
of the right of trial by jury, and that, thjere- 
fore, these sections are unconstitutional, pos¬ 
sesses, we think, less merit. This question is 
also closed by at least two decisions of | the 
Supreme Court: Eilenbecker v. Plymouth 
County, 134 U. S. 31 * * * and hj re 
Chapman, 166 U. S. 661 * * *. (Brack¬ 
ets ours.) 
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In the case of United States v. Reisenweber, 
supra, the Court said, among other things: 

It is, however, within the province of the 
legislative body to prescribe what shall con¬ 
stitute a nuisance, and it may make that a 
nuisance which was not one at common law. 
See Moses v. United States, 16 App. D. C. 428, 
50 L. R. A. 532; State v. Beardsley, 108 Iowa, 
396,79 N. W. 138; State v. Tower , 185 Mo. 79, 
84 S. W. 10, 68 L. R. A. 402. And inasmuch 
as the Eighteenth Amendment makes the 
traffic in intoxicating liquors for beverage 
purposes unlawful, we do not doubt the con¬ 
stitutional power of Congress to enact that 
any place“where intoxicating liquor is man¬ 
ufactured, sold, kept, or bartered in violation 
of this title, and all intoxicating liquor and 
property kept and used in maintaining the 
same, is herebv declared to be a common 
nuisance,” as provided in section 21. 

It is equally free from doubt that Con¬ 
gress has the constitutional power to author¬ 
ize that an action to enjoin the nuisance can 
be brought in any court having jurisdiction 
to hear and determine equity cases, as pro¬ 
vided in section 22. The power of courts of 
equity in proper cases to enjoin the continu¬ 
ance of an existing nuisance is well settled, 
although in the absence of a statute authoriz¬ 
ing it there may be doubt whether an equity 
court has any jurisdiction over a public nui¬ 
sance not violating property rights. See 
Attorney General v. Utica Insurance Co., 2 
Johns. Ch. (N. Y.) 371. 
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On this point see also the following eases where 
the constitutionality of Sections 21 and 22 of Title 

i 

II of the National Prohibition Act has been ex¬ 
pressly upheld against the contention here made by 
these appellants: j 

United States v. Boynton (D. C\ E. D. 

Mich.), 297 Fed. 261. 

Wedel v. United States (C. C. A. 9th), 

2 F. (2d) 462. j 

Peter Hand Go. v. United States (C. C. A. 

• 7th), 2 F. (2d) 449. ! 

Pilsen Prod. Co. v. United States (C. C. A. 

7th), 2 F. (2d) 453. 

Denapolis v. United States (C. C. A. 5th), 

3 F. (2d) 722. i 

Kling v. United States (C. C. A. 6thi), 8 F. 

(2d) 730. 

Schleider v. United States (C. C. At 5th), 

11 F. (2d) 345. | 

This suit is not criminal in its nature, biff is a 

i 

civil proceeding to secure the abatement of a 
nuisance and to enjoin the continuance thereof; the 
appellants herein are not here charged With a 
criminal offense; and this suit does not, ip any 
sense, violate any of the appellants’ rights, tinder 
Articles 3 and 4 of the Federal Constitution, njor do 
the provisions of Articles 5, 6, 7, and 10 of thej Fed¬ 
eral Constitution apply, the suit in the action at bar 
being a civil one and not a criminal one. j 

i 

See Murphy v. United States , 272 U. S. 630, ffdiere 
the Supreme Court, in discussing the point above 
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mentioned with reference to said Sections 21 and 22 
of the National Prohibition Act, said: 

The mere fact that it is imposed in con¬ 
sequence of a crime is not conclusive. A 
Government may endeavor to prevent 
certain facts and yet provide that if they 
happen, they should yield as much reve¬ 
nue as thev might have vielded if law- 
ful. * * * In like manner it may pro¬ 

vide for the abatement of a nuisance 
whether or not the owners of it have been 
guilty of a crime * * *. 

If we are right as to the purpose of Sec¬ 
tion 22, the decree in the present case did 
not impose a punishment for the crime from 
which the appellants were acquitted by the 
former judgment. 

These statutes can not be attacked upon the 
alleged ground that they infringe upon the police 
power reserved to the states and no valid objection 
can be made to these statutes that by the exercise 
of the power conferred by these statutes the same 
purpose is accomplished as would be by the exercise 
of police power. This question has been repeatedly 
disposed of by courts of highest authority. On 
this point see the following cases: 

Hamilton v. Ky. JDist. Co., 251 U. S. 146; 

Mugler v. Kansas, supra; 

Everhard’s Breiving Co. v. Day, 265 U. S. 
545; 

Selzman v. United States, 268 U. S. 466; 

Lambert v. Yellowley, 272 U. S. 581. 
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In the ease of Hamilton v. Ky . ZH'st. swpra,, 

the Supreme Court of the United States, at page 
156, inter alia , says: j 

That the United States lacks the police 
/ power, and that this was reserved to the 
states by the Tenth Amendment, is true. 
But it is none the less true that wh^n the 
United States exerts any of the powers con¬ 
ferred upon it by the Constitution, noi valid 
objection can be based upon the fact that 
such exercise may be attended by thej same 
incidents which attend the exercise ! bv a 
State of its police power, or that it may tend 
to accomplish a similar purpose. 

I 

Moreover, the express language of the 'tenth 
Amendment of the Constitution of the United 
States reads as follows: j 

The powers not delegated to the United 
States by the Constitution nor prohibited by 
it to the states are reserved to the states re¬ 
spectively or to the people. j 

It, moreover, has been held that the Fifth, Sixth, 
and Seventh Amendments to the United States 

i 

Constitution do not apply to a case such a^ the 
case at bar. j 

On this proposition see the case of United States 
v. The American Breiving Company (D. C. E. I). 
Pa.), 1 Fed. (2d) 1001, where the Court said: j 

In the effort, however, to suppress the pro¬ 
hibited traffic in intoxicating liquors, it; has 
commanded the aid of Courts of equity by 
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pronouncing the places from which the traffic 
is conducted to be nuisances, and calling 
upon the courts of equity to abate them and 
to enjoin those charged with violation of the 
law, against a continuance of such viola¬ 
tion * * *. 

It is, however, further urged upon us that 
the provisions of Amendments 5, 6, and 7 
deny to Congress the power exercised in 
Section 22 of the Act before us (National 
Prohibition Act). The thought is that these 
Amendments give to all our citizens the con¬ 
stitutional right expressed in the phrase, 
used in some of the state constitutions, “that 
a right of trial by jury shall remain as here¬ 
tofore. 7 7 This right has no place in the prac¬ 
tice of courts of equity and if jurisdiction 
to tiy a case, which such courts could not 
“theretofore 7 ’ have tried, can be conferred 
upon them the constitutional right is not 
abridged. 

It has long been settled, by a long line of decisions 
of the courts of the highest authority, that the de 
fendant in a suit in equity to abate a nuisance is 
not entitled to a jury trial, and the motion of the 
appellants herein for a trial by jury was properly 
overruled. Upon this point see the following cases: 

Maynard v. United States (Ct. App. D. 
C.),55 W. L. R, 842; 

Mugler v. Kansas, 123 U. S. 623; 

Eilenbecker v. Plymouth County, 134 U. S. 

31; 

Lewinsohn v. United States (C. C. A. 7th), 
278 Fed. 421; 



! 
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i 

United States v. Reisenweber (C. C. A. 
2nd), 288 Fed. 520; j 

United States v. American Brewing Co. 
(D. C. E. I). Pa.), 1 E. (2d) 1001 
Wed el v. United States (C. 0. A. 9th), 

2 F. (2d) 462; | 

Denapolis v. United States (C. d). A. 5th), 

3 F. (2d) 722; | 

Keystone Braving Co. v. United States 

(C. C. A.3d),3F. (2d) 994; i 
United States v. Duignan (C. C|. A. 2d), 

4 F. (2d) 983; | 

Kling v. United States (C. C. A. bth), 8 F. 
(2d) 730. | 

In the ease of Mugler v. Kansas, supra, at page 
673, the Supreme Court has this to say, ; on this 
point: i 

As to the objection that the statute makes 
no provision for a jury trial in cases like this 
one, it is sufficient to say that such a ipode of 
trial is not required in suits in equity brought 
to abate a public nuisance. 

In the case of Eilenbecker v. Plymouth County, 
supra, the Supreme Court, on this proposition says, 
at page 36: 


The contention of these parties is\ that 
they were entitled to a trial by jury bn the 
question as to whether they were guilty or 
not guilty of the contempt charged upon 
them, and because they did not have this trial 
by jury they say that they were deprived of 
their liberty without due process of law Ivith- 
in the meaning of the Fourteenth Amend¬ 
ment to the Constitution of the United States. 


i 
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If it has ever been understood that pro¬ 
ceedings according to the common law for 
contempt of court have been subject to the 
right of trial by jury, we have been unable 
to find any instance of it. It has always been 
one of the attributes—one of the powers 
necessarily incident to a court of justice— 
that it should have this power of vindicating 
its dignity, of enforcing its orders, of pro¬ 
tecting itself from insult, without the neces¬ 
sity of calling upon a jury to assist it in the 
exercise of this power. 

And again, on page 40, the Court says: 

If the objection to the statute is that it 
authorizes a proceeding in the nature of a 
suit in equity to suppress the manufacture 
and sale of intoxicating liquors which are by 
law prohibited, and to abate tlrpe nuisance 
which the statute declared such acts to be, 
wherever carried on, we respond that, so far 
as at present advised, it appears to us that 
all the powers of a court, whether at common 
law or in chancery, may be called into opera¬ 
tion by a legislative body for the purpose of 
suppressing this objectionable traffic; and 
we know of no hindrance in the Constitution 
of the United States to the form of proceed¬ 
ings, or to the court in which this remedy 
shall be had. Certainly it seems to us to be 
quite as wise to use the processes of the law 
and the powers of the court to prevent the 
evil, as to punish the offence as a crime after 
it has been committed. 
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The last eight of the cases cited above were cases 
where bills were brought under Section 22 olf Title 
II of the National Prohibition Act, to abate nui¬ 
sances under said Section 21, and in each case the 
Court expressly held that the defendants were not 
entitled to a trial by jury and expressly followed 
the rule laid down in the Mugler case, suprq,. 

That the appellants are not deprived of their 
property without due process of law, as contended 
by the appellants herein, see the following casks: 

Lewinsohn v. United States (C. C. Ai 7th), 
supra; j 

United States v. Reisenweber (C. jC. A. 
2nd), supra; j 

Wedel v. United States (C. C. A. 9th), 
supra; j 

Mugler v. Kansas, supra; j 

Peter Hand Co. v. United States (C. jC. A. 
7th), 2 F. (2d) 449. j 

In the case of United States v. Reisenweber. 

I 7 

supra, the Circuit Court of Appeals, at pagk 523, 

says: j 

Sections 21, 22, and 24 of Title II, provid¬ 
ing for the abatement of liquor nuisances by 
a suit in equity and the granting of ah in¬ 
junction, are not unconstitutional on| the 
ground that the parties are deprived of their 
property without due process of law. j 

(Here the Court cites Mugler v. Kansas, supra, 
Lewinsohn v. United States, supra, Eileniecker v. 
Plymouth County, supra, and other authorities!.) 

64857—29-3 | 
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The appellants, on pages 27 and 28 of their brief, 
quote extensively from the ease of United States v. 
Lot 29, etc. (D. C. Neb.), 296 Fed. 729, upon the 
proposition contended for by the appellants that the 
injunctive provisions of the National Prohibition 
Act are unconstitutional. From a reading of this 
case, it appears that the Government conceded that 
the nuisance had ceased to exist at the time the hill 
was filed: Mr. Justice Woodrow, speaking for the 
United States District Court for the District of 
Nebraska, after making the observations quoted 
by the appellants, in their brief, had this to say, at 
page 738: 

All of the provisions concerning the issu¬ 
ance of injunctions to suppress the liquor 
traffic are not involved in this case. Whether 
or not the Act is valid in so far as it pro¬ 
vides for the abatement of nuisances exist¬ 
ing at the time of the trial, or nuisances that 
are impending or shown by competent evi¬ 
dence to be threatened, all those questions 
must remain open until raised in cases in 
which they are involved. 

It is thus seen that Mr. Justice Woodrow onlv 

* 

held that the injunction proceedings were invalid in 
so far as they purported to authorize an abatement 
of a nuisance which was conceded to have been 
already abated and no longer existed. And this de¬ 
cision does not purport, by any stretch of language, 
to hold that the abatement provisions are unconsti¬ 
tutional as to existing or threatened nuisances. It 


is apparent, from the record in the case at bar, that 

i 

the evidence discloses not only an existing nuisafice, 
but an entire absence of any facts tending to show 
that it would not continue to exist in the future, hnd 
as to this condition of aifairs, the case of United 
States v. Lot 29, supra, cited by the appellants, by 
its very language, is wholly inapplicable. 

The appellants also quote at length, on pages 28, 
29 and 30 of their brief, from the case of United 
States v. Cohen (D. C. E. D. Mo.), 268 Fed. 420 . 


The appellee respectfully submits that there iare 
few cases in the books which have been repudiated 
by other courts more often than the case of United 
States v. Colien, supra, has been repudiated. How¬ 
ever, even to the extent of the language used by Mr. 
Justice Ferris, in the Cohen case, supra, let us see 
what it was that the court decided in that case. The 
main point decided by the Court in the Cohen cUse, 
supra, was that a single sale, without more, was |not 
sufficient evidence to warrant a finding that a liui- 
sauce existed, but that the Statute contemplated a 
continuance or recurrent violation, and held tfiat 
if the statute was to be construed to mean thqt a 
single sale is sufficient to constitute a nuisance he 


would question its constitutionality. It is sigrLifi- 
cant to note that, while the Court in the Cohen cqse, 

i 

supra, held that the bill did not state sufficient facts 
to warrant the issuance of a temporary injunction, 
the Court did hold that the bill might be amended 
to state a cause of action and that when so amended 
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a perpetual injunction might be granted tcpon 
proper evidence under Sections 21 and 22, and the 
Court also made the following very significant 
statement: 

that the remedy by injunction to abate a com¬ 
mon nuisance defined by Section 21 of the 
Volstead Act, construed as herein, is a lawful 
and appropriate method a/nd remedy for the 
enforcement of the objects of that Act in aid 
of the law remedies provided, whenever the 
latter are shown to be inadequate. 

Mr. Justice Ferris then added the following sig¬ 
nificant statements, which absolutely destroy the 
contention of the appellants as to the holding in the 
Cohen case, supra : 

* * * that Sections 21 and 22 are war¬ 

ranted by and are with/in the constitutional 
purview of the Eighteenth Amendment and 
that when properly construed they are not 
unconstitutional; * * * that proper facts 
being shown as antecedently existing to war¬ 
rant equitable jurisdiction, the right of a 
trial by jury is not infringed; * * *. the 

defendants are not entitled to a trial by jury 
either upon a hearing or a suit to abate and 
enjoin, or upon a trial of any contempt which 
may grow out of a violation of any injunc¬ 
tion which may be granted. 38 Stat. 739. 

The Court thereupon granted a motion to dismiss 
the bill for defects in the pleadings with leave to 
amend the same. 
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I 

j 

How it can be said that the Cohen case holds t)bese 
sections of the Statute unconstitutional is difficult 
to imagine, when the whole case is read and it is 
found that the Court expressly upheld the consti¬ 
tutionality of these sections when applied to ade¬ 
quate proof. 

Moreover, to the limited extent to which Mr. Jus¬ 
tice Ferris, in the Cohen case, supra, intimated a 
constitutional objection to these Statutes, such hiold- 
ing has been almost universally repudiated by 
higher courts. 

See the following cases: 

Lewinsohn v. United States (C. C. A. 7th), 
278 Fed. 421; j 

United States v. Eilert Brg. Co. (D. 0. N. 
D. 0.), 278 Fed. 659; | 

United States v. Reinking (D. C. N. |J.), 
283 F. 855; j 

United States v. Reisenweber (C. Cj A. 
2nd), 288 F. 520. j 

In the case of United States v. Reisenweber, 
supra, the Circuit Court of Appeals, in considering 
the language used by the Court in the Cohen dase, 
supra, said: 

We have considered that case with spine 
care, but with all due respect to the learlned 
Judge who decided it, we are unable to fol¬ 
low it. It seems to us to conflict with Mujgler 
v. Kansas, 123 U. S. 623 * * *. j 

The case of United States v. Cohen, supra, 
has been disapproved in Lewinsohn v. United 
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States (C. C. A. 7th), 278 F. 421, and in 
United States v. Eilert Brg. Co., 278 F. 659. 

See also— 

Wiggins v. United States (C. C. A. 2nd), 
272 F. 41. 

Young v. United States (C. C. A. 9th), 272 
F. 967. 

THIRD POINT 

The possession of intoxicating liquor per se is made illegal 
by the provisions of the National Prohibition Act irre¬ 
spective of the purpose of such possession, and this is 
within the Constitution 

The appellants herein contend that as the Eight¬ 
eenth Amendment does not specify “ possession” 
as one of the inhibited acts, but only forbids manu- 
facture, sale, and transportation of liquor, the at¬ 
tempt by Congress, in said Sections 21 and 22, to 
make the keeping or possession of liquor a nuisance, 
or its attempt, in Sections 3, 25, 33, and 39, to make 
the mere possession of liquor an offense, is beyond 
the scope of the Eighteenth Amendment and, there¬ 
fore, beyond the power of Congress, and any at¬ 
tempt so to do is unconstitutional. But this conten¬ 
tion is based upon a misconception of the powers 
of Congress, under the Eighteenth Amendment, 

It has frequently been held by the Supreme 
Court of the United States that the power of the 
Congress in legislating to carry out the mandate 
of a constitutional provision relating to the liquor 
traffic is not limited to the power to prohibit the 
inhibited acts, but carries with it a separate implied 
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I 

power to prohibit certain other acts, so as to jmake 
the constitutional prohibition effective. 

In this connection it is important to observe that 

the Eighteenth Amendment to the Constitution of 
the United States, after prohibiting the manufac¬ 
ture, sale, and transportation of intoxidating 
liquors for beverage purposes, provides, in Section 
2 of said Amendment, as follows: j 

The Congress and the several States shall 
have concurrent power to enforce this article 
hy appropriate legislation. 

The Supreme Court of the United States, sneak¬ 
ing through Mr. Chief Justice Taft, well expressed 
this principle in the case of Selzman v. United 
States, 268 U. S. 466, where the Court said, among 
other things: 

The power of the Federal Govermhent, 
granted by the Eighteenth Amendment, to 
enforce the prohibition of the manufacture, 
sale, and transportation of intoxicating 
liquor carries with it power to enact I any 
legislative measures reasonably adapted to 
promote the purpose. The denaturing in 
order to render the making and sale of in¬ 
dustrial alcohol compatible with the enforce¬ 
ment of prohibition of alcohol for beverage 
purposes is not always effective. The ig¬ 
norance of some, the craving and the hardi¬ 
hood of others, and the fraud and cupidity 
of still others often tend to defeat its object. 


j 

i 
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It helps the main purpose of the Amendment, 
therefore, to hedge about the making and dis¬ 
position of the denatured article every rea¬ 
sonable precaution and penalty to prevent 
the proper industrial use of it from being 
perverted to drinking it. The conclusion is 
fully supported by the decisions of this Court 
in Jacob Ruppert v. Caffey, 251 U. S. 264, 
282, and National Prohibition Cases, 253 
JJ, S. 350, Par. 11. See also Ruth v. United 
States, 295 Fed. 35, 38. 

See, to the same effect, the following cases: 

Purity Extract Co. v. Lynch, 226 U. S. 
192; 

Ruppert v. Caffey, 251 U. S. 264; 

National Prohibition cases, 253 U. S. 350; 

i Lambert v. Yellowley, 272 U. S. 581; 

Everliard’s Breweries v. Bay, 265 U. S. 
545; 

United States v. Boynton (D. 0. E. D. 
Mich.), 297 F. 261; 

Riggs v. United States (C. C. A. 4th), 14 
F. (2d) 5. 

As was said by the Supreme Court in the case of 
Everharts Brewing Company v. Bay, supra: 

By its terms the Amendment prohibits the 
manufacture, sale, or transportation of in¬ 
toxicating liquors for beverage purposes, and 
grants to Congress the power to enforce this 
prohibition “by appropriate legislation.” 
Its purpose is to suppress the entire traffic 
in intoxicating liquor as a beverage 
* * *. And it must be respected and 
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given effect in the same manner as other pro¬ 
visions of the Constitution. 

The Constitution confers upon Congress 
the power to make all laws necessary and 
proper for carrying into execution all pjowers 
that are vested in it. Article I, Section 8, 
clause 18. In the exercise of such nojnenu- 
merated or “implied” powers, it had long 
been settled that Congress is not limiied to 
such measures as are indispensably necessary 
to give effect to its expressed powers, but in 
the exercise of its discretion as to the iheans 
of carrying them into execution may adopt 
any means, appearing to it most eligible and 
appropriate, which are adapted to the end to 
be accomplished and consistent with the let¬ 
ter and spirit of the Constitution (Siting 
many cases). Furthermore, aside fronji this 
fundamental rule, the Eighteenth Anbend- 
ment specifically confers upon Congress the 
power to enforce “by appropriate legisla¬ 
tion” the constitutional prohibition of the 
traffic in intoxicating liquors for beverage 
purposes. This enables Congress to enforce 
the prohibition “by appropriate meansj” 

The possession of intoxicating liquor is madd un¬ 
lawful per se by the National Prohibition Act| un¬ 
less authorized by permit or otherwise explained to 
be in some lawful manner; see Sections 3, 25, ai^d 33 
of Title II of the National Prohibition Act, s^pra. 
The appellants argue that under the Eighteenth 
Amendment, which forbids the manufacture, dale, 

and transportation of liquor for beverage purposes, 

| 

j 

i 


i 

i 
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Congress had no authority to legislate against and 
make unlawful the mere possession of liquor and 
that its attempt so to do is unconstitutional. But 
this contention has been adversely ruled upon by 
the courts again and again. The Supreme Court 
of the United States recognized that the mere pos¬ 
session of liquor was an offense, under the National 
Prohibition Act, in the case of Cunard Steamship 
Co. v. Mellon , 262 U. S. 100, where the Court, at 
page 127, after quoting Sections 3 and 21 of Title 
II of the National Prohibition Act, said: 

Other provisions show that various penal¬ 
ties and forfeitures are prescribed for viola¬ 
tions of the Act; and that the only instance 
in which the possession of intoxicating liquor 
for beverage purposes was recognized as la a 
ful is where the liquor was obtained before 
the Act went into effect and is kept in the 
owner’s dwelling for use therein by him, his 
family and his bona fide guests. 

The Circuit Court of Appeals for the Fourth 
Circuit, in the case of Biggs v. United States (C. 
C. A. 4th), 14 F. (2d) 5, expressly upheld the power 
of Congress to prohibit and punish the mere posses¬ 
sion of liquor. In this case the Court, among other 
things, said: 

Likewise we are unable to perceive why, 
under the Eighteenth Amendment, ample 
power was not conferred upon Congress, by 
appropriate legislation, to make it an offense 
to have unlawfully in one's possession intoxi¬ 
cating liquors intended for beverage pur - 
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poses . It is earnestly insisted that such au 
thority was not afforded, and that hepce the 
provisions of the Volstead Act, seeding to 
create such offense, are void for the lack of 
constitutional authority, and that the indict¬ 
ment against the accused charges no Offense 
under the law. The validity of the constitu¬ 
tional amendment in question has be£n ap¬ 
proved by the Supreme Court {National Pro¬ 
hibition Cases , 253 U. S. 350, 356, 357[ 40 S. 
Ct. 486, 588, 64 L. Ed. 946), and it can not 
be doubted that it was the intent and purpose 
in thus amending the organic law to forbid 
the manufacture, sale, or transportation of 
intoxicating liquors, or the unlawful posses¬ 
sion thereof to be used for beverage purposes 
(Grogan- v. Walker & Sons , 259 U. S. 80, 89, 
90, 42 S. Ct. 423, 66 L. Ed. 836, 22 A. L. R. 
116). It may be that the precise words re¬ 
specting the possession of liquor are not used, 
in the constitutional amendment, and j it not 
infrequently happens in enacting laws that 
such is the case; but the purpose of the con¬ 
stitutional amendment was to cover generally 
the very subject under consideration, and it 
undoubtedly vested in Congress the potyer to 
say what reasonably, and in its good judg¬ 
ment, should and should not be necessary to 
enforce the same. Congress was clothed 
with the general power, along with th£ sev¬ 
eral states, to enforce the amendment by 
appropriate legislation; that is to say, to 
pass laws for the regulation of the subject 
under consideration and to provide punish¬ 
ment for the violation of such laws and pegu- 
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lations. In U . S. v. Fisher, 2 Cranch, 358, 
at page 396 (2 L. Ed. 304), the court said: 

“ Congress must possess the choice of 
means, and must be empowered to use any 
means which are in fact conducive to the 
exercise of a power granted by the consti¬ 
tution.’’ 

The same rule of construction was followed in 
the following cases: 

Barker v. United States (C. C. A. 4th), 
289 F. 249; 

United States v. Ward (C. C. A. 3d), 6 F. 
(2d) 182; 

Feinherg v. United States (C. C. A. 8th), 
2 F. (2d) 955. 

In the case of Feinherg v. United States, supra, 
the Court had this to say, in discussing the suffi¬ 
ciency of an indictment charging the offense of the 
unlawful possession of intoxicating liquor: 

It was not essential to the statement of the 
offense of unlawful possession under the first 
paragraph of Section 3 of the Act that the 
information should have alleged that the 
liquor was for some unlawful purpose, be¬ 
cause the offense of unlawful possession is 
accurately described in the first portion of 
this Section, and the second portion of the 
Section is so entirely separable that the in¬ 
formation need not negative the excep¬ 
tions * * *. Moreover, the allegation 

that the defendants “unlawfully” possessed 
this intoxicating liquor necessarily excludes 
the idea that the possession was lawful and 
penpitted by the National Prohibition Act. 
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And again, on page 958, the Court adds: | 

Unlawful possession , as defined in Section 
3 of the National Prohibition Act, is npt lim¬ 
ited to possession for sale, barter, of com¬ 
mercial purposes, but embraces possession 
for any purpose not permitted by that Act.. 

In the case of Barker v. United States, supra , the 
Court said: 

i 

Under these circumstances the presump¬ 
tion created by Section 33 of Title Iljof the 
Act applies, and the unlawful possession is it¬ 
self, when neither explained nor denied, suffi¬ 
cient to sustain a finding that such liquor is 
kept for the purpose of being sold, bartered, 
or exchanged in violation of the Act. The 
case, therefore, as made, inevitably ledds to 
the conclusion that the defendant wa$ then 
in unlawful possession of liquor kept pa his 
store-room for barter and sale, and this 
brings us to the only point in the cas£, viz. 
whether such evidence, without more, i^ suffi- 
cient to bring the offense within the teijms of 
the nuisance section, and as to this we jthink 
there can be no reasonable doubt. ! 

j 

See also— 

Fritzel v. United States (C. C. A. 7tlji), 17 
F. (2d) 965 (see Infra). 

United States v. Club Chez Pierre (D. C. 
Ill.), 30 F. (2d) 220 (see Infra). j 

i 

The appellants, on page 17 of their brief, contend 
that the prohibition against possession of liquor 
contained in Section 3 of Title II of the National 
Prohibition Act, is governed by the provisions of 


i 
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Section 25 “which provides that it shall be unlawful 
to have or possess any liquor intended for use in 
violation of this title or which has been so used.” 

The provision of Section 25 to which the appel¬ 
lants refer reads, in i>art, as follows: 

Sec. 25. It shall be unlawful to have or 
possess any liquor or property designed for 
the manufacture of liquor intended for use 
in violating this title or which has been so 
used, and no property rights shall exist in 
any such liquor or property. * * * 

This Section has to do with the issuance of search 
warrants for intoxicating liquor, and it is submitted 
that it is a very strained construction to attempt 
to construe this statute as the appellants here at¬ 
tempt to construe it, when it is seen by the pro¬ 
visions of Section 3 of the Act that the mere posses¬ 
sion of intoxicating liquor is forbidden, and when 
it is also seen that the provisions of Section 33 of 
the Act make all possession of liquor prima facie 
evidence tliat it is kept for some unlawful purpose 
and places the burden upon the possessor to prove 
his possession law fid. And this is particularly true 
in view of the language of said Section 3 that “ all 
of the provisions of this Act shall be liberally con¬ 
strued to the end that the use of intoxicating liquor 
as a beverage may be prevented.” According to 
the appellants’ contentions, the mere possession of 
liquor for consumption by the possessor, as a bev¬ 
erage, is not an offense. To arrive at any such con¬ 
clusion the Act must be given, not the liberal con- 
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struetion that the law requires, in order to prevent 
the use of liquor for beverage purposes, but it is nec¬ 
essary to give to it a strained construction which 
will permit the beverage use of liquors by the pos¬ 
sessor. A mere statement of this proposition is 
sufficient to show its absurdity. 

The appellants, on page 18 of their brief, leite the 
case of United States v. Ward, 6 F. (2d) 183, upon 
the alleged proposition that the keeping and sell¬ 
ing of liquor is necessary to constitute a statutory 
nuisance. The question before the Court in the case 
of United States v. Ward, supra, was whether a 
single sale was sufficient to prove the statutory nui¬ 
sance and what the Court decided in this cake was 


_ i 

that “The test of the statutory nuisance, therefore, 
is not the number of sales or the length o; time 
liquor is kept on the premises, but is whether the 
place is maintained for the keeping and sale of 
liquor in the sense of the Statute. A single shle or 
a brief possession, when surrounded by facts show¬ 
ing that the place where the sale was made or pos¬ 
session had was maintained for keeping and selling 
intoxicating liquor, is sufficient to sustain the charge 
of maintaining a statutory nuisance.’ ’ The! evi¬ 
dence in the Ward case consisted of sales, whereas 
in the case at bar there was no such evidence,! and 
when the case of United States v. Ward, supra, 
is read in connection with the facts therein, jit is 
very clear that it is no authority for the proposition 
contended for by the appellants. i 


i 
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The appellants, on page 21 of their brief, cite the 
cases of United States v. Dowling (B. C. S. B. 
Fla.), 278 F. 630, and United States v. Berger (B. 
C. W. D. Pa.), 9 F. (2d) 167, on the proposition 
that mere possession is not unlawful. The Dowling 
case, supra, was a criminal prosecution charging 
conspiracy to possess intoxicating liquors. The 
Court held that the Act pointed out certain ways in 
which liquor could be lawfully possessed, and that 
as the indictment charged bare possession, without 
showing that such possession was unlawful, the in¬ 
dictment was defective. The case of United States 
v. Berger was to the same effect. 

Both the case of United States v. Dowling, supra, 
and United States v. Berger, supra, have been re¬ 
pudiated by numerous courts. In each of the fol¬ 
lowing casts the Courts have refused to follow the 
ruling of the Dowling and Berger cases, supra, and 
have sustained the proposition here contended for 
by the appellee: 

United States v. Bockol (B. C. Bel.), 3 F. 
(2d) 197; 

Haynes v. United States (C. C. A. 2d), 4 
F. (2d) 889; 

Keen v. United States (C. C. A. 8th), 11 
F. (2d) 260; 

United States v. Frank (D. C. B. I.), 12 
F. (2d) 796; 

United States v. Dwyer (D. C. S. B. 
N. Y.),13 F. (2d) 427; 

Riggs v. United States (C. C. A. 4th), 14 
F. (2d) 5. 
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In the ease of Keen v. United States, supra , the 
Circuit Court of Appeals disagreed with thp de¬ 
cision in the Dowling case , supra , and said, ip dis¬ 
cussing this question: | 

The Courts quite generally, by a large ma¬ 
jority, have held that the offense of posses¬ 
sion is defined in Section 3 of the National 
Prohibition Act * * *; opposed, Seem¬ 

ingly, to the doctrine of the above casSs we 
find only the twenty-seven line opinion of 
Hilt v. United States (C. C. A.), 279 F. 421, 
* * * and the case of United States v. 
Dowling , 27S F. 630, a District Court deci¬ 
sion. * * * Numerous cases have held 

that this Section is constitutional, (and here 
the Court cites a large number of cases )L 

In the case of Riggs v. United States, stiprd, the 
Circuit Court of Appeals had this to say: j 

Defendant cites in support of his position 
U. S. v. Beiner et at. (D. C.), 275 F. |704; 
U. S. v. Dowling (D. C.), 278 F. 630; Hilt v. 
U. S., 279 F. 421; and U. S. v. Berger, |9 F. 
(2d) 167 * * *. We have exanjined 

these cases with care, and so far as they jsup- 
port, or tend to support, the contentions 
made, and we can not follow them, as appli¬ 
cable or controlling in this case. 

. 

It is thus clear that the tv T o cases of Umted 
States v. Dowling and United States v. Berger have 
been clearly repudiated by courts of higher au¬ 
thority. 

G4So7—29 4 
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FOURTH POINT 

The maintaining of a place where intoxicating liquor is 
kept by the guests and patrons of that place, with the 
knowledge and acquiescence of the proprietor thereof, 
constitutes a nuisance under said Sections 21 and 22 of 
Title II of the National Prohibition Act 

The appellee is in accord with the appellants 
when they state, on page 30 of their brief, that this 
is the crucial point of this case. Moreover, the ap¬ 
pellee respectfully submits that the authorities 
herein cited under this proposition are entirely de¬ 
cisive of all the issues involved in this case. 

It has universally been held by the Courts that 
the maintaining of a place in the manner alleged 
in the bill of complaint in the case at bar and in 
the manner shown by the evidence adduced by the 
Government in the case at bar that the Le Paradis 
was being maintained—that is, as a place where 
intoxicating liquor is unlawfully kept and possessed 
in violation of the provisions of Title II of the 
National Prohibition Act— even though the liquor 
was not physically possessed by the defendants or 
their agents , constitutes a common nuisance within 
the meaning of said -Section 21 of Title II of said 
Act, and not only subjects those who maintain such 
a place, or who permit, or aid, or abet in keeping 
such a place (including the owner thereof not in 
possession), to a criminal prosecution for the main¬ 
tenance of a nuisance, but also subjects the prop¬ 
erty thus used to being declared a nuisance, to be 
abated by the Equity Court, with the power in the 
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Court to order said premises closed for a period 
of one year. In short, in all the reported cases 
where a nuisance was involved such as is here al- 

j 

leged, and where the keeping of the liquor consisted, 
as in the case at bar, in the bringing of tJie liquor 
to the place by the guests or patrons and the posses¬ 
sion and use of such liquor there by said guests or 
patrons, with the knowledge, express or implied, of 
the management of such place, the Courts h^ve uni¬ 
versally, and without exception, held that srjch acts 

i 

constitute a nuisance under said Section 211 which 
may be abated under the provisions of said Section 
22, and in all said cases the nuisance was drdered 
abated. 

In each of the following eight cases hereinafter 
discussed the evidence, in principle, was precisely 
of the same nature as the evidence which wias ad- 
duced in the case at bar; that is, the keeping con¬ 
sisted entirely in the fact that the guests or pktrons 
of th»: j defendants brought their own liquor to the 
defendants’ premises, which were in each casejnight 
clubs, so-called, or dining rooms, and there pos¬ 
sessed, drank, and consumed such liquors j with 
ginger ale and cracked ice furnished by the defend¬ 
ants 7 agents, with the result that various of j such 
guests or patrons became more or less intoxicated 
and liquor bottles were commonly displayed ini said 
places. In no one of these eight cases was there 
any evidence of sales, manufacturing or physical 
possession of liquor by the defendants or their 
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agents , with the exceptions hereinafter noted, but 
the evidence consisted of the same nature of pos¬ 
session as in the case at bar. 

In each of these eight cases the Courts held that 

such j>ossession constituted a nuisance within the 

meaning of said Section 21 of Title II of the Na- 

tional Prohibition Act, and warranted the closing 

of said places under said Section 22. These eight 

cases are the onlv cases that have been found in the 

* 

books where the evidence of the alleged nuisance 
has been of the precise nature adduced in the case 
at bar, and in each of these cases judgment was 
rendered fdr the Government, similar to the judg¬ 
ment herein rendered for the appellee. No case 
has been found in the boohs where any court has 
refused, on evidence such as has been produced in 
the case at bar, to grant to the Government the re¬ 
lief herein prayed for, and it is respectfully sub¬ 
mitted that these eight cases are wholly decisive of 
the case at bar and entirely dispose of the conten¬ 
tions made by the appellants herein. It is also to 
be noted that*in each of these eight cases a closing 
order was issued by the Court, not only as against 
the proprietor of the club, but also as against the 
owner of the building, and in most of these cases it 
is quite significant to note that the evidence upon 
which the closing order was issued was not nearly 
as strong as in the case at bar. 

These eight cases are so decisive of the case at bar 
and so similar in principle, that it is deemed worth 
while to discuss each case somewhat fully. 
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The first case of this nature that was decided by 
the Courts, was that of the two cases of Ubited 
States v. Budar and United States v. Gerold , de- 
cided in one opinion and reported in 9 Fed. (2d) 
126 by Judge Gieger, in United States District 
Court for the Eastern District of Wisconsin, on 
October 22, 1925. These were two injunction suits 
brought under Sections 21 and 22 of Title II cjf the 
National Prohibition Act to abate nuisances iiji two 
night clubs called “The Golden Pheasant Inn” and 
“The Hoftbrau.’’ 

The evidence in this case showed that guests re- 

i 

sorted to the defendants’ cafe and there congregated 
and consumed liquor. In short, the evidence of 
this case was in substance of the same nature ^s the 
case at bar. A closing order was decreed by the 
Court in each case, and upon motion of the defend- 
ants for a supersedeas pending the appeal the 
Court denied the supersedeas and said, in part, as 
follows: 


In disposing of the cases the opiniori was 
expressed that, if places of this character may 
be conducted rightfully and with safety un¬ 
less and until the government is able to show 
that those in their conduct were manufactur¬ 
ing and were personally selling or bartering 
liquor, or were keeping it in the sense j that 
they had a stock of their own on hand, \fhich 
was being kept much as a stock of merchan¬ 
dise or other articles of personal property 
are kept with the intent of either preserving 
them to the personal use of the owner, of for 
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his personal advantage upon a true sale or 
bartering, a void was left large enough to 
swallow up the whole law. 1 do not under¬ 
stand that the word "kept/’ if this law is to 
have anything like the fair interpretation 
essential to accomplish its objects, must be 
construed as including “ personal custodian¬ 
ship^ or dominion by the owner or conductor 

of a place of intoxicating liquor therein 
* * * 

• 

Nowhere is it suggested that the one who 
maintains the place must he shown to have a 
personal ownership of the liquor, or that the 
keeping, selling, or bartering must be shown 
to he his personal act, or even that the ordi¬ 
nary relationship of agency must subsist be¬ 
tween him and the person or persons ostensi¬ 
bly having the direct relationship to the 
liquor. As indicated in the latter portion of 
section 22, which gives a scope to the 
remedy—i. e., the power to order that the 
place “shall not be occupied or used for one 
year*'—the query is: What use was made of 
the premises with respect to liquorf The 
statute in terms does not declare such to be 
the query, but, as indicated, such is the ob¬ 
ject, and the congressional expectation as to 
the character of interpretation to be ac¬ 
corded to the act was voiced thus. (Here 
the court quotes Section 3 of Title II.) 

And, as indicated upon the presentation of 
these cases, the showing made on behalf of 
the Government as well as the concessions 
made by the defendants utterly precludes the 
thought that the liquor so generally in evi- 
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deuce at these places was there lawfully. 
The proofs, on the contrary, demoristrate 
that much of such liquor was illegally Imanu- 
factured, that all of it had been the subject 
of unlawf ul transportation, and that under 
no provision of the law could it be lawfully 
possessed by any one at those places. And 
of course, if the defendants’ asserted inter¬ 
pretation of the nuisance statute has any 
merit, then, as indicated, these places may be 
maintained expressly as places of assembly 
for individual possessors and users of liquor 
no matter when, how, or from what source 
obtained (except that the proprietor or con¬ 
ductor of the place must not personally fur¬ 
nish it to them); and the Government must 
be content to endeavor enforcement jof the 
law only against individuals so assembling at 
these places. Of course this absurdity leads 
to the further conclusion that such a place, 
though conspicuous because of the presence 
of liquor, is not maintained by its owner or 
conductor for liquor purposes, because it is 
not his liquor, and therefore no one is main¬ 
taining the place within the meaning \of the 
laic, because no one is “keeping” liquor in 
the place. I am content to say that u]3on the 
statement of the defendants’ case, as'above 
indicated, there is no necessity for consulting 
lexicons to find a meaning to be ascribed to 
the word “kept” which tv ill enable f scape 
from the plain purpose of the statutes 
If, under the law, such a place niay be 
maintained so long as the proprietor or con¬ 
ductor thereof can insist that he did not per- 
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sonally possess, sell, or barter in the liquor 
which was always present, the law casts upon 
him no obligation except that he shall not 
know* Thereupon he may safely maintain 
the place, and with safety permit the liquor 
to be present, and possessed by some one, and 
of course may invite the liquor-possessing 
public to bring their liquor and to bargain 
with him for the privilege of having it in his 
place to be there consumed, and, as shown in 
this case, sell them the accessories, and the 
accessory service needful for its consump¬ 
tion—all at prices which make his selling of 
the liquor inconsequential. Now, no one 
tvould deny that these circumstances disclose, 
clearly, culpable aiding and abetting in vio¬ 
lation of the Imv respecting both transporta¬ 
tion and possession—clear conspiracy—and 
in my judgment it is idle to say that the place 
is not a nuisance within the law. 

The next of these cases was the case of Notary 
v. United States, decided on December 17, 1926, by 
the Circuit Court of Appeals, 8th Circuit, and re¬ 
ported in 16 Fed. (2d) 434. In that case the de¬ 
fendants below were convicted of maintaining a 
nuisance on certain premises and duly sentenced 
therefor. The Circuit Court of Appeals, in its 
opinion, states that it was conceded that no liquor 
was manufactured, sold, or bartered on the premises 
and that the evidence upon which the convictions 
were had was confined to evidence of the bringing 
to the premises and there possessing and consuming 
of intoxicating liquors by the guests of the defend- 
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ants and with a knowledge of the defendants .1 In 
short, the evidence was of the exact nature upon 
which the bill of complaint in the case at bfir is 
based, and of the evidence adduced by the Govern¬ 
ment in support thereof. 

The facts in the Notary case, supra , tended to 
show that the defendants maintained a cafe to 
which guests resorted and there indulged in danc¬ 
ing, eating, and in drinking of intoxicating liquors. 
The Circuit Court of Appeals affirmed the ruling 


of the court below to the effect that these facts con¬ 
stituted a nuisance under Sections 21 and 2,2 of 
Title II of the National Prohibition Act, bbt re¬ 
versed the judgment below on the grounds not here 
material and, among other things, said: 

It may he conceded, for the purposes of the 
discussion, that no intoxicating liquors were 
manufactured, sold, or bartered on the prem¬ 
ises. Indeed, we think the record' cUarly 
tends to so show. ! 

The evidence of the Government tends to 
show, however, that the guests patronizing 
the place either habitually or frequently 
brought intoxicating liquors with them, and, 
after taking their places at the tables in the 
booths, publicly displayed intoxicating 
liquors in bottles on the tables and on 1 the 
floor, and consumed them with their meals, 
or after their meals; that the waiters serying 
at the cafe, furnished glasses, ice, mineral 
water, ginger ale, and other soft drinks used 
in connection with the consumption of 
liquor * * *. j 
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Now, it is the contention and theory of the 
defendants that, inasmuch as the proprietors 
of the place in question neither manufac¬ 
tured, sold, nor bartered intoxicating liquors 
on the premises, and inasmuch as they kept 
no stock of liquors and supplied none to 
their patrons, that, first, the mere fact that 
pattons hr ought their own liquor upon the 
premises and there consumed it did not con¬ 
stitute a nuisance, under Sec. 21 of the Act 
referred to; and. second, that, even though 
it be conceded that such conditions might 
constitute a nuisance, nevertheless the de¬ 
fendants, being mere employes, icould not he 
guilty. if in good faith they used reasonable 
diligence to prevent the bringing and using 
of liquor on the premises * * *. 

Now, as before stated, it may he conceded 
that no intoxicating liquors were manufac¬ 
tured, sold, or bartered on the premises in 
question. To narrow the discussion, it may 
be further conceded that no intoxicating 
liquors were kept for sale or barter on the 
premises. The question then remains: Were 
intoxicating liquors kept on the premises for 
other commercial purposes? 

It will be observed that Sec. 21, above 
quoted, was not intended, standing alone, to 
be i self-sufficient. The language is not 
“manufactured, sold, kept, or bartered in 
violation of this” section, but in violation of 
this title. One is therefore permitted to ex¬ 
amine the entire title for prohibitions in con¬ 
nection with this language. Turning then 
to Sec. 3 * * * we find that “No person 
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shall on or after the date when the eighteenth 
amendment to the Constitution of the United 

i 

States goes into effect, manufacture, sell, bar¬ 
ter, transport, import, export, deliveif, fur¬ 
nish, or possess any intoxicating liquor 
except as authorized in this Act, and ill the 
provisions of this Act shall be liberally con¬ 
strued to the end that the use of intoxicating 
liquor as a beverage may be prevented.” 
The acts here prohibited are penalized in va¬ 
rious subsequent sections of the Act. ! It is 
therefore an offense against the Jaws qf the 
United States to possess intoxicating liquor, 
except as authorized in the Act . Now, it 
will be further noticed that the prohibition 
of Sec. 21 is specifically directed againk the 
maintaining of the room, house, 
boat, vehicle, structure, or place, but 
is not limited to cases where the one yiain- 
taining the place personally does the manu¬ 
facturing, selling, keeping, or bartering . 
The question then arises, If one maintains a 
building or place where intoxicating liquor is 
habitually brought by others to be there pos¬ 
sessed and consumed for beverage purposes, 
and maintains such place and there permits 
such possession of intoxicating liquor for 
profit, does lie thereby constitute his place a 
nuisance under the provisions of Sec.\ 21? 
We have no hesitation in answering j this 
question in the affirmative . We think that, 
where one maintains a place such as the one 
here in question, he is engaged in com¬ 
merce; and if he purposely, and catering to 
the patronage of the illicit liquor drinking 
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building, 
its effect 
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public, permits his patrons to bring intoxi¬ 
cating liquor upon the premises, and there 
possess it and consume it, and all this to in¬ 
crease the profits of his business, that he is 
maintaining a place where intoxicating 
liquor is kept in violation of law. We think 
the liquor is kept on the place for a commer¬ 
cial purpose when it is permitted to be kept 
there for a commercial purpose, even though 
the keeper of the place may not own the 
liquor. In the given ease the keeper’s mo¬ 
tive and purpose was a commercial one. He 
kept the place and permitted the unlawful 
possession of intoxicating liquor therein for 
profit. 

The third of these cases was the case of Rossi et 

i 

ad. v. United States, decided on December 20, 1926, 
by the Circuit Court of Appeals of the 8th Circuit 
and reported in 16 Fed. (2d) 712. There were six 
cases argued and decided together in the Rossi cases, 
supra. In the first three of these cases the defend¬ 
ants had been convicted below of contempt of court 
for violating an injunction issued under Sections 
21 and 22 of Title II of the National Prohibition 

i 

Act against the Moonlight Ranch; in the other three- 
cases the defendants below had been convicted 
criminallv under Section 21 of Title II of the Na- 
tional Prohibition Act of maintaining a nuisance on 
said premises; both prosecutions arose out of the 
same facts. In the Rossi case , the Court, inter 
alia, said: 
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To constitute a nuisance under Section 21 
the place must be one “ where intoxicating 
liquor is manufactured, sold, kept, of bar¬ 
tered in violation of this title.” Section 21 
of the Act does not stand alone. It refers to 
liquors manufactured, sold, kept, or bartered 
“in violation of this title (Title II) * * 

If a party owning a place such as the 
Moonlight Ranch permits and encourages the 
selling and keeping of intoxicating liqubr for 
purposes not permitted by the National Pro¬ 
hibition Act, he can not well claim that, be¬ 
came he did not handle the liquor personally, 
he was not guilty of maintaining a nuihance. 
If liquors were kept on this Moonlight 
Ranch, or sold in violation of law , and the 
element of continuity existed in such keeping 
or sales, certainly the place was a nuisance. 
If defendants knowingly maintained the 
place as one where such liquors were\sold, 
or kept, or bartered contrary to the provi¬ 
sions of the National Prohibition Actthey 
were engaged in maintaining a nuisance in 
violation of Section 21 * * 

The definition of the word “kept” ip the 
sections heretofore quoted, both by the Su¬ 
preme Court of the United States andj this 
Court, is not limited to liquor kept for bhrter 
or sale, but includes also liquor kept for other 
commercial purposes . We think the \ lan¬ 
guage, “other commercial purposes ”\ has 
been overlooked by defendants in their 4*'gu- 
ment here. 


i 


58 


It is true that in the Rossi case, supra, there ap¬ 
pears to have been some evidence of two sales made 
on the premises of the defendants to the Govern¬ 
ment inspectors, by parties other than the defend¬ 
ants, or their agents, but a careful reading of the 
opinion of the Court in the Rossi case clearly shows 
that this evidence was not particularly relied upon 
nor considered bv the Court, but that, on the other 
hand, the convictions were sustained on the evidence 
showing a, “keeping” of liquor by the guests and the 

j 

patrons of the defendants on the premises, and it is 
respectfully submitted that the facts in the Rossi 
case are, in principle, precisely similar to the facts 
in the casq at bar and that the decision in the Rossi 
case is decisive of the case at bar. 

The fourth of these eight cases was the case of 
Fritzel et al. v. United States , decided bv the Dis- 
trict Court of the United States for the Northern 
District of Ohio on December 7, 1926, affirmed by 
the Circuit Court of Appeals for the 7th Circuit on 
March 23,1927, in 17 Fed. (2d) 965, and certiorari 
denied by the Supreme Court of the United States 
on October 17,1927, 275 U. S. 532. 

This case is so precisely similar in principle and 
in fact to the case at bar and was based upon evi¬ 
dence of such exact parallel to the evidence in the 
case at bar (although, it is respectfully submitted, 
of far less convincing weight than the evidence in 
the case at bar), that it is important and most in¬ 
structive to review this case with considerable ful- 
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ness, and it is confidently, submitted that the deci¬ 
sion in the Pritzel case is wholly decisive of tike case 
at bar. 

In the Fritzel case, supra, there were three cases 
tried and considered together—namely, the case of 
United States v. Fritzel, United States v. Roifistei/n, 
and United States v. Tecurney —each seeking to 
abate and enjoin the continuance of nuisances al¬ 
leged to have existed respectively at the following 
night clubs in Chicago, Illinois—namely,! “The 
Friars Inn,” the “Moulin Rouge,” and ‘^pPhe A1 
Tearney’s Town Club”; each of these places were 
public restaurants and cafes, known as nightj clubs. 

The bills of complaint and the evidence wei*e sub¬ 
stantially alike in each of these cases, as w^re the 
assignments of error relied on in each casej The 
allegations of the bill and the evidence adduced by 
the Government tended to show that the defendants 
maintained cafes to which patrons cam^ with 
bottles and flasks of liquor in their pocket^; that 
waiters there supplied such patrons with glasses, 
cracked ice, and ginger ale and the patrons there 
consumed said liquors, often in the presence of 

i 

waiters. The evidence of the defendants consisted 
of their testimony that they had not kept <}r sold 
any liquor on the premises and the testimony of 
said patrons that during the time covered by the 
Government’s evidence they saw no liquolr con- 
sumed there. The bills filed in each of said three 
cases are in substance and in principle similar in 
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all respects to the bill filed in the case at bar, and 
the cases were based upon the same kind of evidence 
as in the case at bar; the nuisance, in each case, be¬ 
ing alleged to consist of the facts that the defend¬ 
ants “kept and allowed to be kept” liquor on said 
premises in violation of Section 21 of Title II of 
the National Prohibition Act, in the manner set 
forth in the affidavits attached to said bill, corre¬ 
sponding almost exactly to the allegations set forth 
in the affidavits attached to the bill of complaint in 
the case at bar. 

The District Court of the United States for the 
Northern District of Illinois, in an opinion by 
Judge Cliffe, rendered on December 7, 1926, which 
opinion has not yet been reported, after quoting 
the provisions of said Section 21, had this to say: 

A number of witnesses appeared at the 
hearings and much testimony was taken by 
the Court and the Court has fully considered 
all of the evidence; and the situation as here 
presented is practically the same as in the 
Wisconsin cases to which reference is here¬ 
inafter made, wherein the learned Judge 
savs— 

and here Judge Cliffe quotes at length from the 
opinion of the Court in the case of United States v. 
Budar, supra, with approval, saying: 

From a full and careful consideration of 
the record, I am satisfied that the Govern¬ 
ment should be granted the relief prayed 
for. A decree granting the same is accord- 
inglv ordered. 
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The premises were thereupon ordered ciosbd for 
one year. 

On appeal by the three defendants in the \Fritzel 
case, the Circuit Court of Appeals for the 7ih Cir¬ 
cuit, on March 23, 1927, in an opinion reported in 

i 

17 Fed. (2d) 965, affirmed the decree below, Judge 
Alschuler dissenting; the decision of the Ccffirt of 
Appeals in the Fritzel case, supra, contains the fol¬ 
lowing language: 

In each case the assignments of error re¬ 
lied upon assert that the district court erred 
in entering the decree, “in that said decree 
is founded upon evidence * * *j that 

persons patronizing the restaurant con¬ 
sumed or drank intoxicating liquor brought 
there by themselves, and not furnished, 
transported, kept, possessed, or sold by ap¬ 
pellant,” and again, “said district! court 
erred in entering said decree, in that | under 
Section 22, Title II, of the Volstead Act, a 
place 'where customers or third persons con¬ 
gregate and drink intoxicating liquor 
brought there by themselves is not a nuisance 
within the abatement provisions of the said 
Volstead Act.” j 

In the briefs of appellants it is stated: 

“The issues, in the main, depend upon the 
meaning of the word ‘kept,’ as used hi Sec¬ 
tion 21 of Title II of the National Prohibi¬ 
tion Act/’ 

It is earnestly contended, that if, with the 
knowledge and consent of appellants j, per¬ 
sons patronizing their restaurants consumed 
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or drank as a beverage intoxicating liquor 
brought there by themselves, and not fur¬ 
nished or sold by the proprietors, or if the 
restaurants were shown to be places where 
customers or third persons congregated and 
drank as a beverage intoxicating liquor 
brought there by themselves, such facts 
would not make the places common nuisances 
tinder Section 21. 

The Court, after quoting the provisions of Sec¬ 
tion 21 of Title II of the National Prohibition Act, 
further said: 

Attention is called to the fact that this sec¬ 
tion docs not say any place where the pro¬ 
prietor thereof keeps liquor, but declares 
any place where liquor is kept in violation 
of the law, no matter by whom kept, to be a 
common nuisance. We may therefore put 
to one side the contention that the proprie¬ 
tors were not shown to have kept the liquors. 

The question, then, comes to this: Were 
the intoxicating liquors, brought to the res¬ 
taurants and there consumed as above stated, 
kept there in violation of the provisions of 
Title II? 

After quoting the provisions of Sections 3 and 
25 of Title II of the National Prohilbition Act, the 
Court also had this to say: 

The evidence shows, and it seems to be 
conceded, that the persons consuming the 
the liquor brought it to the restaurants — 
that is, transported it there. Under this sec¬ 
tion it was, when there, liquor which had been 
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used in violating the prohibition ^gainst 
transporting, as set forth in Section 3, and 
by the very terms of Section 25 above quoted 
it was unlawful to have and possess it. So 
long as they had and possessed it there, they 
kept it there in violation of the statute. 

The Court then quoted the provisions of Section 
33 of said Title II of said Act and made the follow¬ 
ing observation: 

The use of the word “kept” in this Section 
is significant. The possession of liquor is, 
on the face of it, made proof that it is not 
only kept, but also kept for an unlawful pur¬ 
pose. A place where liquor is kept or any 
unlawful purpose denounced by the statute 
is a nuisance. 

It may be suggested that the word kept in¬ 
volves the idea of time, duration, or continu¬ 
ance ; that there is a difference between hav- 
ing or possessing, and keeping, liquor, j The 
statute gives no warrant for such a distinc¬ 
tion. Section 33, as we have seen, declared 
possession of liquor to be prima facie evi¬ 
dence that it is kept for an unlawful pur¬ 
pose. It declares that the bare, unexplained 
possession of liquor, by any person not 
legally permitted to possess it, is proof that 
such liquor is kept and kept unlawfully. If 
it is possessed or kept in violation of Title II, 
it does not appear to be important how long 
or hoic short a time it is possessed or kept. 
The allegation in each complaint is that the 
nuisance complained of was a continuing 
nuisance. The proofs show that liquof was 
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brought to these places by their patrons and 
there consumed, on repeated occasions, so 
often as to amount to a practice or custom . 
This would seem to be sufficient to uphold a 
finding that it was kept there, even if there 
be included in the definition of the word 
“kept” the element of duration or contin¬ 
uance. 

It is urgently insisted that the Volstead 
Act nowhere prohibits the consumption of 
liquor; that it does not prohibit persons from 
congregating together at public places, such 
as these restaurants, and there consuming 
their own liquor . In view of the fact that, 
with certain exceptions not applicable here, 
mere possession is forbidden, it is well to re¬ 
member that consumption is impossible with¬ 
out possession by the consumer. If an es¬ 
sential prerequisite of consumption—that 
without which consumption can not be ac¬ 
complished—is made unlawful, it certainly 
was not intended to encourage consumption. 
In view of Section 3, * * * declaring 

that “all the provisions of this Act shall be 
liberally construed to the end that the use 
of intoxicating liquor as a beverage may be 
prevented,” the legislative intent to prevent 
the consumption of intoxicating liquor as a 
beverage seems clear. To consume it is to 
use it. To say that congress meant what it 
says in the above quoted sections of the stat¬ 
ute, but did not intend to declare as a nui¬ 
sance a public restaurant where persons 
were continually permitted to congregate 
and consume—use as a beverage—their own 
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liquors, brought there unlawfully and there 
unlawfully possessed, is to give the provi¬ 
sions of the Act a liberal construction tp the 
end that its object may be defeated 'j not 
effected. j 

i 

The decree in each case is affirmed. 

Subsequently two of the defendants in the Fritz el 
case, supra, Fritzel and Rothstein, applied to the 
Supreme Court of the United States for a writ 
of certiorari, certifying the question in geberal 
Tvhether the Court below erred in ruling that qn the 
kind of evidence adduced at the trial of said cause, 
namely, that the defendants had maintained the 
places in question as night clubs to which Quests 
transported their own liquor and there possessed 
and consumed the same, with the apparent knowl¬ 
edge of the defendants’ waiters who served said 
guests with ginger ale and other soft drinksj con¬ 
stituted, in law, such a nuisance as is defined in said 
Section 21, Title II, of the National Prohibition 
Act. 

The Supreme Court of the United States, on 
October 17, 1927, denied these applications for 
writs of certiorari, as is reported in the cdse of 
F?itzel et al. v. United States, 275 U. S. 532. j 

It is entirely fair to argue that, by the deriial of 
these applications for writs of certiorari, the 
Supreme Court of the United States did not believe 
that the petitioners for said wrrits had presented 
such questions of law as warranted a review' by the 
Supreme Court. As w’as w r ell said by Mr. Jlustice 

i 
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Hatfield in this ease below, in rendering the opinion 
in the ease at bar, “Many, if not all of the ques¬ 
tions’’ here presented “were presented to the Su¬ 
preme Court” of the United States in these applica¬ 
tions for writs of certiorari, “and the opinion of the 
Circuit Court of Appeals, and the dissenting opin¬ 
ion of Judge Alschuler was quoted in full” in said 
application. (Rec. p. 87.) Moreover, the Govern¬ 
ment practically acquiesced in granting said appli¬ 
cations for certiorari (see Bee. p. 82), but the Court 
denied such applications, and it is respectfully sub¬ 
mitted, under such facts, that the denial of certio¬ 
rari by the Supreme Court amounts to an affirma¬ 
tion by the Supreme Court of the ruling of the 
Circuit Court of Appeals in the Fritzel case, supra . 
Moreover, u study of the petitions for writs of cer¬ 
tiorari filed in the Fritzel case, supra, and of the 
record in said case which sets forth the evidence 
adduced therein, and upon which the decree for the 
abating of the nuisances and the closing of the 
premises therein involved was granted, clearly 
shows that such evidence is precisely the same kind 
of evidence as the evidence in the case at bar, and 
that the evidence in the case at bar is far stronger 
than was the evidence in the Fritzel case, supra, for 
in that case there teas no evidence of notice given 
by the Government to the defendants therein of the 
facts complained of as constituting the nuisance, as 
in the case at bar written and oral notices were 
given to the defendants Davis and Totten, respec¬ 
tively, on December 28th and 29th, 1926 (Rec. pp. 
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140-142) ; nor was there any evidence in the Fritzel 
case, supra, of conversations by and between the 
Government officers and employees of the defend¬ 
ants. as in the case at bar many such conversations 
were proved, tending to show knowledge, j acqui¬ 
escence, and aiding and abetting in the use and con¬ 
sumption of liquors by the guests on the appellants 9 
premises (Rec. pp. 107-108-112-115-149-152-158, 
etc.). Moreover, the whole evidence of the pefend- 
ants in the Fritzel case, tended to show the good 
character of the defendants’ premises and the free¬ 
dom from the presence of liquor or the use thereof 
on the defendants’ premises, and of the putting 
into effect of a rule in said premises against the use 
of intoxicating liquors therein, as well as to deny 
the facts proved by the Government. Whereas, in 
the case at bar, many of the appellants' own wit¬ 
nesses, for example, witnesses Frye and Canfield, in 

i 

particular, admitted things which corroborate and 
substantiate the contentions made by the Govern¬ 
ment with respect to the presence and the illegal use 
of liquor on the appellants' premises (Rec. pp. 197- 
198-199-200-201, etc.), and most of the appellants’ 
waiters, in the case at bar, produced as witnesses for 
the appellants, admitted a very considerable pres¬ 
ence and use of intoxicating liquor on the appel¬ 
lants’ premises; and, again, unlike the Fritzel\case, 
supra, the appellant Meyer Davis, in the case at bar, 
took the stand as a witness for the appellant^ and 
ivholly failed to deny the most of the proof adduced 
by the Government and wholly failed to state to the 
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Court what steps he had taken, if any, to prevent 
the use of liquor on his premises and to correct the 
situation as to which he was informed, orally and in 
writing, by the Prohibition Officers on December 29, 
1926 (Pec. pp. 247-248). 

It is verv confidently submitted that the Fritzel 
case, supra, can not be distinguished, either as to 
the facts or as to the application of the law to such 
facts, from the case at bar, and that the Fritzel case 
is so decisive of the case at bar, that to adopt the 
contentions of the appellants herein, either as to the 
law or the facts, would be to lay down, in this Dis¬ 
trict, a rule diametrically opposite to that laid down 
in the Fritzel case; and in view of the denial of cer¬ 
tiorari by the Supreme Court of the United States, 
in the Fritzel case, supra, it is respectfully sub¬ 
mitted that, until the Supreme Court shall hold 
otherwise, that case is binding upon all the courts of 
the United States. A copy of the record in the 
Fritzel ease, supra , will be submitted to the Court, 
if desired. 

The fifth of the cases above mentioned is the case 
of United States v. The General Amusement Com¬ 
pany of Arizona, decided on May 23, 1927, by the 
District Court of Arizona and reported in 19 Fed. 
(2d) 630. 

This was a suit for an injunction, under said Sec¬ 
tion 22 to abate a nuisance under said Section 21, 
alleged to exist on the premises known as the 4 4 Joy- 
land Casino” and on the 44 Palms” maintained bv 
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the defendants in Phoenix, Arizona. The | hill in 
this ease alleged, unlike the case at bar, pertain 
sales on said premises by certain concessionaires of 
the defendants, and also alleged that during pertain 
periods of time various “patrons of the defendants 
kept, consmned, and disposed of different quanti¬ 
ties of intoxicating liquor on said premises.The 
evidence in this case tended to show that the jprem- 
ises in question were maintained by the defendants 
as a public dance and cafe and that large numbers 
of people attended nightly for entertainment and 
that liquor was used and consumed there which the 
guests brought as their own liquor to the premises, 

i 

and that many of them became intoxicated bn the 

i 

premises. 

The Court, in issuing a decree closing the j place 
as a nuisance, under said Section 21, said, affiong 
other things: | 

Many of these facts are not denied by the 
defendants’ witnesses. They all admilj that 
drinking occurred on the premises. Some 
say that they did not see these things dceur, 
but they do not deny that they did dccur. 
One witness for the defendants said li^ had 
never seen a person drunk on the premises, 
but, upon examination, it developed thajt his 
idea of a drunken person was a person who 
was prostrate from drinking intoxicating 
liquor and unable to arise. 

The evidence further shows that the de- 

i 

fendant Morley was frequently present! and 
mingled with the crowd and knew that his 

i 

i 

i 

I 

j 

i 


i 

! 
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patrons were bringing liquor upon the prem¬ 
ises and drinking it; knew that many of them 
became intoxicated. 

The Court then refers to the decision in the case 
of United States v. Budar, supra, and, after quot¬ 
ing from the opinion in the Budar case, adds: 

From the evidence introduced, it is doubt¬ 
ful if anv honest intention existed in the 
minds of defendants to abate this nuisance. 

The Court found that both properties were main¬ 
tained and operated as a nuisance under the Na¬ 
tional Prohibition Act, and granted an injunction 
enjoining the use of said buildings for a period 
of one year from the date of said decree. 

While there was present, in the General Amuse¬ 
ment Company case, supra, certain evidence of sales 
made bv concessionaires of the defendants on the 
premises, which is not present in the case at bar, 
yet the Court, in its opinion, clearly indicates that 
the kind of evidence adduced in the Budar case, as 
well as in the case at bar, constitutes the premises so 
used a nuisance, under Section 21 of Title II of 
the National Prohibition Act. 

The sixth of the cases above referred to is the 
case of United States v. Albert J. Marshall, the 
owner of the Castle Farm, just outside of Cincinnati, 
Ohio, decided by Mr. Justice Hickenloper, of the 
District Court of the United States for the South¬ 
ern District of Ohio, on January 31,1928, this case 
being as yet unreported. The bill in the Marshall 
case is almost an exact copy, mutatis mutandis, of 
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the bill filed in the Fritzel case, supra, and is the 
same in principle as the bill filed in the case at bar. 
The bill in the Marshall case, in brief, alleged that 
the defendants owned and maintained the premises 
known as the Castle Farm; that the defendant! Mar- 
shall was the owner and proprietor of the public 
dance hall and cafe conducted on said premises ^hich 


were maintained as a nuisance under Section 21, 
Title II, of the National Prohibition Act; that the 
said defendant “ allowed and permitted gin and 
whiskey to be kept on said premises'’ in the manner 
set forth in the affidavits annexed to said bill (yrtiich 
affidavits allege the same kind of violations as are 
alleged in the affidavits attached to the bill ip the 
case at bar); that the defendant “kept and per¬ 
mitted and allowed to be kept 99 liquor on j said 
premises, “on divers other days both before and 
after the date set forth in the affidavits attached to 
this bill.” I 


The evidence in the case of United States v. 


Marshall, supra, shows that no intoxicating liquor 
was sold on said premises, nor physically kept by 
anyone in the employ of the defendant andj the 
evidence adduced to support the allegations of] this 
bill was entirely confined to testimony showing[that 
intoxicating liquor was brought on to said premises 
by the guests and there possessed and consumed by 
said guests, on the premises aforesaid, with thim¬ 
plied consent of the defendants, and that thq de¬ 
fendants supplied such guests with ginger ale and 
White Rock as so-called “set-ups." 


I 




Mr. Justice Hickenloper of the United States 
District Court, after haying heard the evidence, 
without rendering a written opinion, from the bench 
orally read the greater part of the opinions of the 
Circuit Court of Appeals in the case of Fritzel v. 
United States, supra, and in the case of Rossi v. 
United States, supra, and on January 31, 1928, en¬ 
tered a final decree adjudging the premises a nui¬ 
sance under Section 21, Title II, of the National 
Prohibition Act, and ordering the place closed for 
one year and permanently enjoining the defend¬ 
ants in the continuation of said nuisance. A copy 
of the bill, with the proceedings thereon, and the 
decree entered in said case of United States v. 
Marshall, will be furnished to the Court, if it is so 
desired. 

The seventh of the above mentioned cases, is the 
case of United States v. Kelly, decided by the Dis¬ 
trict Court for the Southern District of Idaho, on 
December 21, 1927, and reported in 24 Fed. (2d) 
133. This was a suit in equity to abate a nuisance 
under Section 21 of Title II of the National Pro¬ 
hibition Act, at the so-called “ Kelly Club Cafe." 

The case was submitted to the court on an agreed 
statement of facts, which, in substance, was that 
the defendants maintained, in the heart of the city, 
a large general restaurant business, which was nei¬ 
ther a roadhouse nor a night club; that the same 
was open from 6 o'clock p. m. to 1 o'clock a. m.; 
that the regular business consisted of serving of 
breakfast, lunch, dinner, and other meals; that at 


certain intervals an orchestra was maintained and 
dancing indulged in by the patrons; that the j de¬ 
fendants’ patrons were, with rare exceptions, law- 
abiding people and citizens of strict sobriety, 
including many men and women of the highest 

prominence in the business, social, and churcli cir- 

■ 

cles of the community; that at times there was in¬ 
toxicating liquor on the premises brought thefe by 
patrons of the place without the defendants’ knowl- 

i 

edge, and consumed by them; that ginger ale\ and 
cracked ice were served by the defendants at regu¬ 
lar prices sold at other places of similar type and 
drug stores to patrons of the place and used ih the 
consumption of liquor; that no liquor was kept; pos- 
sessed, sold, bartered, or other commercial use made 
thereof on the premises by the defendant personally 


or by any of his agents or employees, except [such 
keeping as in legal contemplation arises fronji the 
facts set forth in the agreed statement. j 

The Court, in its opinion, found that there was 
only one question for decision; that is, should the 
Court close the premises for one year or permit the 
defendant to continue the use and occupancy of the 
premises upon the giving of a proper bond. 

The Court, in passing upon this question, had 
this to say: 

The power granted by the terms of the act 
is very broad, and the only conditions at¬ 
tached to its existence are a finding tha[t the 
nuisance exists and entering of a decree! “ or¬ 
dering such nuisance to be abated. ’ ’ It^ lan- 
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guage is plain in this respect. A place which 
has been a public nuisance under the statute, 
and is subject to an order closing it, is not 
made dependent upon a finding of actual 
knowledge or notice upon the part of any 
owiner or occupant of the existence of such 
nuisance. The existence of the conditions is 
the test, and it involves, not only the presence 
of intoxicating liquor hut also the habitual 
presence of those who come to the premises 
and sell, or purchase, or keep, or use such 
liquor upon the premises, and are permitted 
to bring it, and remain there and consume it, 
xvith the permission or aid of the occupant, to 
such an extent that the acts and conduct of 
the patron occurs on more than a single occa¬ 
sion. When one in charge of and operating 
a restaurant, as the defendant is doing, is not 
vigilant in requiring his employees, or him¬ 
self, to remove from the premises those who 
may bring liquor and consume it, and the de¬ 
fendant furnished them with tables, glasses, 
ginger ale, and cracked ice for use in consum¬ 
ing it, in his place of business on various oc¬ 
casions, he thereby aids and participates in 
the maintenance of such nuisance, and be¬ 
comes liable under the statute in having the 
same abated. 

The eighth and last of the above-mentioned eases 
is the case of United States v. Club Chez Pierre 
(D. C. N. D. Ill.), 31 F. (2d) 220. In this case the 
evidence consisted entirelv of testimonv to the ef- 

V * 

feet that on various dates partly before and partly 
after the bill was filed, including a date within three 
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days of the hearing, patrons of the defendants’ 
restaurant consumed intoxicating liquor from [bot¬ 
tles which said patrons possessed in said premises, 
said patrons being supplied with ginger ale, spoons, 
and cracked ice by the management of the place. 
There was no evidence whatever of any physical 
possession on the part of the defendants or iheir 
agents, or of any sales of liquor. The testimony 
further showed that theatrical amusement | and 
dancing were furnished by the defendants; thal the 
waiters were present when the patrons were drink¬ 
ing liquor; and that some intoxicated persons Were 


seen on the premises. The Court held that this was 
an action in rem to abate a nuisance shown to £xist 
and granted the decree closing the premises, anjl the 
Court, among other things, said: 


The finding is inevitable that many j per¬ 
sons frequented this place with the id^a of 
seeing theatrical entertainment, dancing, 
eating, and drinking intoxicating liquor. 
While warning cards against the latter were 
displayed, the patrons continued to us<f the 
place for the purpose of consumption of 
liquor. From the facts submitted it i$ im¬ 
possible to find other than that the waijning 
was a sham and that the management! had 
no objection, but tacitly consented, to con¬ 
stant violations by patrons, provided the 
latter acted discreetly and in such manner as 
to attract as little notice as possible. | The 
defense that the patrons who thus kept and 
used intoxicating beverages in premises of 
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defendants with the latter’s knowledge were 
of a prosperous class of people obviously 
carries no weight. 

The Prohibition Act forbids the manufac¬ 
ture, sale, and possession of intoxicating 
liquor for beverage purposes. Such posses¬ 
sion for beverage purposes at any place 
other than one's home is illegal . The act 
provides that it shall be interpreted liberally, 
to the end that the use of intoxicating liquor 
as a beverage may be prevented. From 
these provisions of the law, as interpreted by 
the Circuit Court of Appeals for this cir¬ 
cuit in Fritzel v. United States, Rothstein v. 
United States, and Tearney et cd. v. United 
States, 17 F. (2d) 965, it follows that man¬ 
agers of restaurants may not close their eyes 
to obvious violations of the law by their 
patrons, and thus tacitly consent that that be 
done which the law forbids. The language 
of the Court in United States v. Budar et al. 
(DJ C.), 9 F. (2d) 126, is applicable to the 
present case. * * * 

Congress has seen fit to provide that any 
public place where liquor is permitted to be 
kept for beverage purposes shall be deemed 
a nuisance. This action in rem is brought 
to abate the nuisance shown to exist. Under 
the facts and the Prohibition Law, but one 
conclusion is possible. 

The word “kept'’ as used, in said Section 21 of 
Title II of the National Prohibition Act has been 
uniformly defined by the Courts to mean ‘‘kept for 
any of the purposes forbidden by the National Pro- 


hibition Act,” and is not to be confined to thje nar¬ 
row and absurd definition contended for by tjie ap¬ 
pellants herein as “kept for sale.” As heretofore 


noted, the Circuit Court of Appeals of the 8t[h Cir¬ 
cuit, in the case of Notary v. United States, bupra, 
said: I 


We think the liquor is kept on the place 
for a commercial purpose when it i$ per¬ 
mitted to be kept there for a commercial pur¬ 
pose, even though the keeper of the place 


may not own the liquor. In the giveii case, 


the keeper’s motive and purpose was a com¬ 
mercial one. He kept the place an<f per¬ 
mitted the unlawful possession of intoxicat¬ 
ing liquor therein for profit. 


It is to be particularly noted that the statute in 
question, Section 21 of Title II of the National 


Prohibition Act, does not say that the place becomes 
a nuisance when the proprietor thereof keeps liquor 
therein, but it says that any place “where intoxicat¬ 
ing liquor is * * * kept in violation of this 

title,” by whomsoever it may be kept, is a common 
nuisance. The words “this title” clearly refer to 
Title II of the National Prohibition Act. Section 
3 of said Title II forbids the possession of liquor 
except under permit, as does Section 25 of said 
Title II, and Section 29 prescribes the punishment 
for such t^ossession; moreover, Section 33 of said 
Title II makes the possession of liquor, by anf per¬ 
son not legally entitled thereto, prima facie evi- 

i 

dence “that such liquor is kept for the purpqse of 
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being sold, bartered, exchanged, given away, fur¬ 
nished, or otherwise disposed of in violation of this 
title,” and easts the burden on the person possess- 

i 

ing it of showing the lawful possession under the 
Act. 

This proposition was clearly recognized and fol¬ 
lowed in the cases of Rossi v. United States, supra; 
Notary v. United\ States, supra; and Fritzel v. 
United States, supra, as hereinbefore quoted, and 
these cases dispose of the contention argued by the 
defendants herein. 

The Supreme Court of the United States, in the 
case of Street v. Lincoln, 254 U. S. 88, defined the 
word 44 kept” as used in said Section 21 as follow’s: 

The word “kept” in this Section is the 
only one of possible application to the case 
at bar and the words with which it is immedi¬ 
ately associated are such that as here used it 
plainly means kept for sale or barter or other 
commercial purpose. 

The same construction of the statute w’as fol¬ 
lowed in the following cases: 

Singer v. United States (C. C. A. 3d), 288 
F. 695; 

United States v. Ward (C. C. A. 3d), 6 F. 
(2d) 182; 

United States v. Budar, supra; 

United States v. General Amusement Com¬ 
pany (D. C. Ariz.), 19 F. (2d) 630. 

In the case of United States v. Ward, supra, 
the Court, inter alia, said: 
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In construing this provision [Sec. 21, Title 
II, of the National Prohibition Act]j the 
words 44 manufactured, sold, kept, or bar¬ 
tered” define the place which the statute de¬ 
clares a common nuisance. The word “sold” 
tells its own meaning. The word 44 kept” 
* * * means kept for sale or barter or 
other commercial purpose * * *. The 

test of the statutory nuisance, therefore, is 
not the number of sales or the length of time 
liquor is kept upon the premises, bi^t is 
whether the place is maintained for the keep¬ 
ing and sale of liquor in the sense of \ the 
statute. (Brackets ours.) 

The appellants, on pages 30 and 31 of their brief, 
cite the case of Indiana v. Laivrey, 166 Ind. 372, in 
support of the alleged proposition that the word 
kept means kept for sale. This was a criminal 
prosecution under a statute of the State of Indiana 
for possessing cigarettes, and the gist of the decision 
of the Court was that the possesion of cigarettes 
in the original package, imported for personal jise, 
could not be made a crime under the State law while 
such cigarettes are legitimate articles of interstate 
commerce, and whatever the Court had to say about 
the definition of the work 44 kept” is so contrary 
to the decisions of the Federal courts, including the 
Circuit Court of Appeals hereinbefore mentioned, 
that it can be of little weight in the case at bar.; 

The appellants also cite, on pages 31 and 32j of 
their brief, certain State cases upon the same prop¬ 
osition. All of these cases when examined hre 
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found to be suits upon an insurance policy, and the 
cases go off upon the proposition that where a cer¬ 
tain article such as naphtha is permitted to be kept 
in the near proximity to the insured premises, 
or where naphtha is used in cleaning a building, 
such use can not be deemed to be a keeping within 
the language of the policy. Clearly such decisions 
have little weight in the case at bar, and especially 
in the face of the unanimous holdings by the Fed¬ 
eral District Courts and Circuit Courts of Appeals 

to the contrary. 

•/ 

Finally, the appellants cite, on pages 34 and 35 
of their brief, the cases of Street v. Lincoln Safe 
Deposit Co., 254 U. S. 88, and United States v. One 
Cadillac Touring Car (E. D. Mich.), 274 F. 470. 
The appellants seem to overlook the fact that the 
Supreme Court of the United States, in the case of 
Street v. Lincoln, supra, held that the word “kept” 
includes keeping for a commercial purpose . The 
Circuit Couif of Appeals, in the case of United 
States v. Fritzel, supra, as well as in the case of 
United States v. Notary, supra, citing the decision 
of the Supreme Court in Street v. Lincoln, supra, 
with great clearness, pointed out that the keeping 
of premises for the purpose of attracting thereto 
patrons who would bring their liquors and there . 
consume them and purchase entertainment, food , 
and ginger ale constituted a keeping for commercial 
purposes. This point was well brought out by the 
Court below, in its opinion (Rec. p. 90), where it 
said: 
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Accordingly, the keeping of intoxicating 
liquor in the “Le Paradis Cafe” for $ale, 
barter, or other commercial purposes is un¬ 
lawful. Street v. Lincoln Safe Deposit Com¬ 
pany et al., supra. Nor does it mattet, in 
my opinion, whether or not such liquor is in 
the physical possession of those in charge of 
the cafe. See Notary and Fritzel cases, 
supra. 

With respect to the case of United States v. 
Cadillac Touring Car, supra, above mentioned] the 
Court held substantially, as did the Court below in 
the case at bar, that the word “kept” includes the 
keeping for commercial purposes. The same evi¬ 
dence of commercial purposes was present in! the 
case at bar, and perhaps to a greater degree ihan 
was such evidence present in the cases of Ulifted 
States v. Fritzel, supra, United States v. Notary, 
supra, and other cases herein cited. 

FIFTH POINT 

j 

A nuisance once shown to exist is presumed to continue to 
exist, and the burden is on the defendant to show! the 
discontinuance thereof 

It is well settled that when a nuisance has tjeen 
shown to exist on certain premises there is a pre¬ 
sumption that the said nuisance continues to exist, 
and the burden is on the defendant to show that the 
said nuisance has been abated or discontinued. 

i 

The evidence in the case at bar is ample to show 
that the nuisance, as alleged in the bill, existed on 
the premises in question on various dates in Decem- 
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ber, 3926, and January, 1927, and was continuing 
in the same manner in April, 1927, and on January 
1,1928; and the appellants have offered no evidence 
to show that any action has been taken to abate or 
discontinue the same, or that any change has taken 
place with respect to the nature of the business con¬ 
ducted upon the premises since these dates, and the 
law presumes that said nuisance still exists and ivill 
continue to so exist until abated. Moreover, the 
proof in the case at bar shows conclusively that the 
same nuisance as charged was still continuing on 
the premises on April 8, 1927, and on January 1, 
1928. 

On this proposition see the following cases: 

Kennedy v. United States (C. C. A. 9th), 
4 F. (2d) 486; 

United States v. Studio Club (D. C. S. D. 
N. Y.),12F. (2d) 462; 

United States v. General Amusement Co. 
(D. C. Ariz.), 19 F. (2d) 630; 

United States v. Budar, supra. 

In the case of Kennedy v. United States, supra, 
the Circuit Court of Appeals, in an injunction pro¬ 
ceeding brought under said Section 22 to abate a 
nuisance under Section 21 of Title II of the National 
Prohibition Act, in referring to the fact that the 
proof offered by the Government was confined to 
violations of law in May preceding the month of 
September when the suit was filed, has this to say: 

It is conceded that proof of the existence 
of a fact of a continuous nature at a par- 
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ticular time gives rise to a presumption that 
the fact exists at a subsequent time, 22 C. J. 
86 * * *. ! 

The flagrant violations of the National 
Prohibition Act between May 1st an<fl May 
12th, the general atmosphere of the place, its 
location, fittings, furnishings, patrons, and 
attendants, and the business conducted 
therein, satisfied the Court below thgt the 
presumption continued up to the time of the 
commencement of the suit, and it can \not be 
said, as a matter of law, that the Court erred 
in this regard * * *. 

The presumption that a man still l^ves or 
lives at a given place is readily overcame by 
proof of death or removal, and the presump¬ 
tion that a nuisance is still maintained is as 
readily overcome by proof of cessation or 
abatement . Here the appellant offered no 

testimonv as to either cessation or abate- 

* 

merit, nor has he availed himself of the! privi¬ 
lege of so doing, even after final judgment, 
as permitted by the decree. 

In the case of United States v. Budar, supra, 
which we have already seen was a case precisely of 
the same nature as the case at bar, the Court, jat the 
end of the opinion, has this to say: 

In the Gerold case some suggestion was put 
forward that the Government’s proof [failed 
to show that, after the raid of August 22nd, 
the nuisance continued. In my judgment 
the clear response to this is that the defend¬ 
ant failed to show that the nuisance was 
abated * * *. The history of the [place, 
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its large patronage, and the clear cognizance 
attributed to police and other public officials 
of what was going on there would seem to de¬ 
mand from the defendant's side a clear show¬ 
ing of the cessation of the nuisance—in other 
words, the proof of abatement ought to meas¬ 
ure up in quantum and quality with the proof 
of previous existence . 

SIXTH POINT 

The appellants, Meyer Davis and Howe Totten, were prop¬ 
erly joined as defendants, and the motions to dismiss as 
to said defendants were properly overruled 

The evidence in the .case at bar shows that the 
appellants, Meyer Davis and Howe Totten, were 
duly notified by the appellee of the violations upon 
the premises in question (Rec. p. 140); and that 
said appellants, pursuant to such notice, each com¬ 
municated with the Government agents, sought in¬ 
formation as to what these violations were, stated 
how difficult it was for “a proprietor of an estab¬ 
lishment of the kind he was operating to prevent 
every violation or prevent the patrons from bring¬ 
ing liquor to his establishment/’ and gave assur¬ 
ances to the Government agents that they would do 
everything in their power to prevent people bring¬ 
ing liquor to and consuming the same in their es¬ 
tablishment (Rec. pp. 140, 141, 142, 143, 144). 
Moreover, the appellant Davis testified that he was 
the President of the National Cafes, Incorporated, 
operators of the Le Paradis Cafe (Rec. p. 247), and, 
on cross-examination, the appellant Davis testified 
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that as President of the National Cafes, Incorpo¬ 
rated, “I am, in fact, the head of the enterprise 
which we call Le Paradis, and I also in that con¬ 
nection operate the Chantecler Club down below” 
(Rec. p.248). 

In the face of this evidence it is difficult indeed 
to understand the contention of the appellants!that 
the appellant Meyer Davis was not a proper ^arty 
to the suit in the case at bar and that said qause 
ought to have been dismissed as to him. It ik re¬ 
spectfully submitted that he was an entirely neces¬ 
sary party, that he w^as one of the most important 
parties thereto, and that he was properly j (lined 
as a party defendant therein, and that the decree 
was properly issued as against him. 

This proposition is sustained by the Circuit 
Court of Appeals in the case of United States v. 
Gaffney (C. C. A. 2d), 10 F. (2d) 694, which was a 
suit, like the case at bar, to abate a nuisance uinder 

i 

the National Prohibition Act, and the Circuit CJourt 
of Appeals, in discussing the question of necessary 
parties to such suit, had this to say: 

AVhether Gaffney or another % person | per¬ 
formed the acts which made the place a! nui¬ 
sance is immaterial. In a certain sense this 

! 

suit was against the nuisance, and sqch a 
suit must be (as was this one) against the 
owner of the fee * * *. To such a bill 

it was only necessary to add as proper ; par¬ 
ties <c all persons whose right, title, of in¬ 
terest may he affected by the relief soudht.” 
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Certainly it can not be said that the appellant 

i 

Davis did not have any right, title, or interest or 
might not be affected by the relief sought in the 
case at bar. 

In this connection, see the provisions of Section 
39 of Title II of the National Prohibition Act, 
which reads as follows: 

In all cases wherein the property of any 
citizen is proceeded against or wherein a 
judgment a ffecting it might be rendered, and 
the citizen is not the one who in person vio¬ 
lated the provisions of the law, summons 
must he issued in due form and served per¬ 
sonally, if said person is to be found within 
the jurisdiction of the Court. 

It is well settled that if the owner of premises has 
received knowledge that the National Prohibition 
Act is being violated on his premises occupied by 
his tenant, and he docs not take reasonable steps to 
stop the same or to evict his tenant, he will be 
equally liable, although he has no actual part in the 
maintenance of the nuisance; that the owner owes 
a duty to society to see that liis premises are not 

i 

used for the purpose of violating the law; and that, 
in the absence of taking such reasonable steps or 
precautions, though innocent of any part in the 
violation, the Court has the authority to close his 

l 

premises in order to prevent a continuance of such 
nuisance. 

This proposition was fully annunciated by the Su¬ 
preme Court of the United States in the very recent 
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case of Grosfield v. United States, 276 U. £|. 494. It 
does not appear that any sales were made! upon the 
premises, the nuisance being made out; only on 
proof of illegal possession. In this case ijt appears 
that the owner had no knowledge of or participation 
in maintaining the nuisance, under the National 
Prohibition Act, upon his premises occupied by his 
tenants; and that the first information tjie owner 


i 

received was by reading the newspaper account of 
the raid in which certain liquor was foimjd on the 
premises occupied by his tenant. The owner, in 
his answer, stated that upon receipt of the bill of 
complaint he had taken steps to terminate his ten¬ 


ants’ tenancy and that he proposed to ioust his 
tenant from the premises. It appears thatj the raid 
was made some two months prior to the filing of the 
suit, and upon being asked by the trial court 
whether he had taken any steps to remove his tenant 
before the institution of the equity proceedings for 

i 

abatement the owner replied: “1 had no knowledge 
that the premises were used in this way until these 
proceedings were started” The Court below 
granted a permanent injunction and ordered the 
premises closed for one year. I 

i 

The Supreme Court of the United States,! in sus¬ 
taining the closing order of the premises; under 
Section 22 of Title II of the National Prohibition 


Act, had this to say: 

Considering the evidence in conhection 
with the sworn answer of the defendants, we 
can not say that the decree is without ade- 
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quate support. The purpose of the provision 
of the statute authorizing an injunction 
against occupancy and use is not punitive but 
preventive. Murphy v. United States, 272 
U. S. 630, 632; and it is no answer to the suit 
to say that the owner did not participate in 
the criminal act of the tenant. That the ten¬ 
ant may have been ousted and the illegal use 
of the premises ended before the decree is 
not conclusive, if the evidence furnish rea¬ 
sonable ground for apprehending a repetition 
of such use. United States v. Pepe, 12 F. 
(2d) 985, 986; Schlieder v. United States, 11 
F. (2d) 345, 347; United States v. Boynton, 
297 Fed. 261, 267-268; Grosman v. United 
States, 280 Fed. 683, 685, 686. The evidence 
discloses that the illegal use of the premises 
was discovered nearly two months prior to 
the bringing of this suit, with full knowledge 
of which discovery defendants fairly may he 
charged, having read a newspaper account of 
the raid and talked with Silverman about it. 
When the answer was filed, although two and 
one-half months had elapsed, Silverman was 
still in possession, and the answer contains 
the averment only that steps had been taken 
to terminate his tenancy and a promise that 
defendants would proceed to oust him. The 
tenancy was from month to month. The cir- 
cumstances called for prompt action; and 
the failure of the owners of the premises to 
take any steps to remove the offending ten¬ 
ant until after the suit had been brought 
against them evinces a lack of concern not 
easily reconcilable with a real desire upon 
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their part to make sure that the evil use of 
their property ivould not he repeated. Gros- 
field’s statement—made in response to the in¬ 
terrogative suggestion of the court that the 
tenant was not removed before the institu¬ 
tion of these proceedings—that he had no 
knowledge that the premises were b$ing im¬ 
properly used until the proceedings ivere be¬ 
gun, is inconsistent with the avermeht in the 
answer that he had read the newspaper ac¬ 
count in respect of the unlawful us^ of the 
premises disclosed by the raid of January 
17th. 

That defendants, long before the suit 
against them was begun, knew of the tenant’s 
violation of law, is not open to reasonable 
dispute; and their delay until after^ suit to 
take steps to get rid of him, in the fake of his 
criminal use of the premises, well might he 
attributed to a lack of good faith bn their 
part. Nor is it unfair to say that thieir fail¬ 
ure to act until complaint was served upon 
them evidences a surrender to the Unavoid¬ 
able rather than a voluntary effort | to pre¬ 
vent a renewal of the nuisance. The trial 
judge who saw Grosfield and-heard his testi¬ 
mony was better able to pass upon his credi¬ 
bility and trustworthiness than are we. 

In the case of United States v. Schwartz (D. C. 
Mass.), 1 F. (2d) 718, which was a suit for: injunc¬ 
tion under Section 21 of Title II of the National 


Prohibition Act, the court, after quoting flrom the 
opinion of Judge Tuttle in the case of United 
States v. Boynton, supra, says: 
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Owners notified that their premises are 
being made nuisances by their tenants, who 
fail, by repossession of the premises or by 
other effective means to abate such nuisances, 
may, on unassailable and familiar principles 
of equity procedure, be held responsible as 
persons maintaining the nuisance. This con¬ 
struction of the statute leaves it with plenty 
of teeth, and relieves it from possibly fatal 
objections as to its 'unconstitutionality. 

For the statutory provision giving to the defend¬ 
ant Howe Totten the authority to have recovered 
possession of his premises, see the last paragraph 
of Section 23 of Title II of the National Prohibi¬ 
tion Act, which reads as follows: 

Anv violation of this Title upon anv leased 
premises by the lessee or occupant thereof 
shall, at the option of the lessor, work a 
forfeiture of the lease. 

In the case of United States v. Studio Club (D. 
C. S. D., N. Y.), 12 F. (2d) 462, a bill was brought 
against the tenant and owner to abate a nuisance 
under said Section 21, alleged to exist on the prem¬ 
ises of a certain cafe substantiallv similar to the 

•/ ^ 

premises herein in question, whereat liquor was 
kept and maintained. In that case the Court 
ordered the premises closed, as against the owner, 
upon the ground that the owner, having received 
complaints as to the premises, had taken no steps 
to terminate the lease, although it appeared that the 
owner lmd no hit crest in the tenant's business and 
no personal knowledge that the tenant was violat- 
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ing the law, and in its opinion, the Court, citing with 
approval the opinion of Judge Tuttle, in the case of 
United States v. Boynton, supra, said: j 

j 

Apparently old patrons frequented the old 
place, and were not disappointed in | their 
hopes or expectations in so doing. In.jZJ. S. 
v. Boynton, supra, it was held that the 
owner’s knowledge or reason to believe that 

i 

the occupant of his premises was violating 
the law thereon was not necessary to the exer¬ 
cise of the court’s power to abate the| nui¬ 
sance. * * 

Viewing the statute as one not intendjed in 
any sense to punish personal guilt, but Solely 
to prevent the continuance or recurrence of 
a public nuisance, I am constrained to fbllow 
the decision of Judge Tuttle in the Boynton 
case, but may add that in this case the owner 
had ample reason to suspect that the tenant's 
business was not being conducted in accord¬ 
ance with law . Upon his own admissioji, he 
received numerous complaints against j the 
premises. While he was energetic in re¬ 
questing the complainants to furnish him 
with evidence of violations upon the prem¬ 
ises, he took no steps to obtain independently 
evidence sufficient to warrant a termination 
of the lease. To this extent I think the .evi¬ 
dence clear. At the same time, I am satisfied 
that the owner, except as landlord, had no in¬ 
terest whatever in the tenant’s business, and 
had no personal knowledge of what was done 
in violation of law upon the premises. 



92 


This case was affirmed on appeal by the Circuit 
Court of Appeals in the case of United States v. 
Pepe (C. C. A. 2nd), 12 F. (2d) 985, where the 
Court of Apj^eals said: 

In these circumstances we concur in the 
views of the learned trial Judge that the in¬ 
junction was proper as against the owner; 
though the nuisance had been abated before 
the decree, there was, at the time of the de¬ 
cree ( United States v. Gaffney (C. C. A. 2d), 

10 F. (2d) 694), reasonable ground to appre¬ 
hend a recurrence . 

Upon this point see also the following cases: 

Steir v. United States (C. C. A. 1st), 2 F. 
(2d) 149; 

Schlieder v. United States (C. C. A. 5th), 

11 F. (2d) 345; 

United, States v. Cheeseborougli (D. C. 
S.D.N. Y.),H F. (2d) 537; 

Rosenberg v. United States (C. C. A. 8th), 
15 F. (2d) 179; 

United States v. Gaffney, supra . 

SEVENTH POINT 

The testimony as to the statements of the waiters and 
employees of the appellants made upon the premises 
and in the performance of their usual duties was prop¬ 
erly admitted in evidence 

The appellants assign as error that the Court 
erred— 

(1) In admitting the testimony as to the state¬ 
ments of certain waiters employed by the appel- 
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lants tending to show that they knew that intoxi¬ 
cating liquor was used in the premises; 

(2) In admitting the testimony as to suehjwaiters 
to the effect that one of the patrons in the appel¬ 
lants’ premises had become ill because she had been 
drinking rye whisky; 

(3) In admitting the testimony as to thfe state¬ 
ment of such waiters that they saw liquor bottles 
in the Cafe; and 

(4) In admitting the testimony as to thfe state¬ 
ment of such waiters that most of the patrops came 
to the Le Paradis Cafe to drink and dance. ! 

It appeared in evidence that these statements 
were made by waiters employed in the appellants’ 
premises, in the course of their official diities in 
waiting upon the guests in the Cafe, and were made 
in response to queries directed to said waiters by 
guests of the appellants, while said waiters were 
waiting upon said guests. In other word^, while 
these waiters were engaged within the sdope of 
their apparent employment and in responsd to in¬ 
quiries made to them by certain patrons of the 
Cafe, they made the statements to the admission of 
which the appellants objected. It is respectfully 
submitted that, in accordance with well settled rules 
of law, such statements were properly admitted in 
evidence, for it is well settled that the acts and 
declarations of an agent, when made within the 
scope of his authority as part of the res gesfce, are 
admissible as against the principal. This proposi- 

64857—20-7 
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tion was fully sustained by the Supreme Court of 
the United States in the case of Zenia Bank v. 
Stewart, 114 U. S. 224, where the Supreme Court 
said: 

Whatever an agent does or says with ref¬ 
erence to the business in which he is at the 
time employed and within the scope of his 
authority is done or said by the principal, 
and may be proved as if the evidence applied 
personally to the principal. American Fur 
Co . v. U. S. y 2 Pet. 358. 

It is because the declaration of an agent 
is a verbal act and part of the res gestce that 
it is admissible, and whenever what he did 
is admitted in evidence, then it is competent 
to prove what he said about the act while he 
was doing it * * *. 

The declarations made by an officer or 
agent of a corporation, in response to timely 
inquiries, properly addressed to him and re¬ 
lating to matters under his charge, in respect 
to which he is authorized in the usual course 
of business to give information, may be 
given in evidence against the corpora¬ 
tion * * * 

In the case of Pan American Company v. United 
States (C. C. A. 9th), 9 P. (2d) 761, where, in a 
suit to cancel certain oil leases, statements of one 
Doheny ma^e before the Senate Committee were 
objected to as no part of the transaction of the de¬ 
fendant corporation, the Circuit Court of Ap¬ 
peals overruled this objection, and at page 769 said: 
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There can be no question but that tpbie dec¬ 
larations of an officer of a corporation or 
agent of a corporation, even though they 
consist of a narrative of past fact^, may, 
under appropriate circumstances, be ad¬ 
mitted in evidence against the corpora¬ 
tion * * *. 

The declarations were also against the in¬ 
terests of the declarant, and no other , means 
of obtaining the evidence were available to 
the plaintiff. 

And. the Circuit Court of Appeals cites a; large 
number of authorities in support of its ruling. 

Upon this proposition, which is so well settled 
that there is no necessity of indulging in farther 
quotation, see the following cases: 


Chicago v. Greer, 9 Wall. 726; j 
Fidelity and Deposit Co. v. Courtney, 186 
U. S. 342; 

United States v. Eilert Brewing Cb. (D. 
C. N. D. O.), 278 F. 659; 

United States v. Charlestown Min . Cp. (D. 
C. Fla.), 298 F. 126; affirmed by Cjircuit 
Court of Appeals, 3 F. (2d) 1019; certiorari 
denied by Supreme Court of United Sltates, 
268 U. S. 695; 

Melendez v. United States (C. C. Al 1st) 
15 F. (2d) 770. i 
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EIGHTH POINT 

The evidence as to the continued violations on the prem¬ 
ises, after the filing of the bill, was properly admitted 
to show a continuance of the nuisance 

The evidence of the violations adduced by the 
Government in the case at bar, which violations oc¬ 
curred on the premises in question on April 8,1927, 
and January 1, 1928, were offered solely for the 
purpose of showing a continuance of the nuisance, 
and such evidence was admitted only for that pur¬ 
pose. The admission of this evidence was correct 
as tending to show that the nuisance, as alleged in 
the bill, having been abundantly proven, continued 
to exist. See the following cases which have upheld 
the admission of such evidence: 

PiJsen Prod. Co. v. United States (C. C. A. 
7th), 2 F. (2d) 453: 

United States v. Gaffney (C. C. A. 2d), 
10 F. (2d) 694; 

Murphy v. United States (C. C. A. 3d), 16 
F. (2d) 595; 

United States v. Marhold (D. C. N. J.), 18 
F. (2d) 779; 

John Hohenadle Co. v. United States (C. 
C. A. 3d), 295 F. 489. 

In the case of Murphy v. United States, supra, 
under a bill of complaint charging a nuisance under 
the National Prohibition Act, the Court sustained 
the bill and closed the premises for one year; from 
this decree the defendant appealed, and this ques¬ 
tion of admitting evidence of violations after the 
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filing of the bill was brought squarely before the 
Court and the admission of such testimony sus¬ 
tained by the Circuit Court of Appeals, and in sus¬ 
taining this admission the Court had this tb say: 

i 

The only other question raised by! the as¬ 
signments which in our judgment cglls for 
discussion grew out of these facts. The bill, 
filed June 5, 1924, charging the defendants 
with maintaining a nuisance on j certain 
premises in violation of the National] Prohi¬ 
bition Act, alleged, inter alia, that on Febru¬ 
ary 22, 1924, the defendants made a! sale of 
intoxicating liquor to Harringer and Pren- 
dor, prohibition agents, and sales “to 
divers other persons on divers other days be¬ 
fore and subsequent to the sale” firfct men¬ 
tioned; and, maintaining that this consti¬ 
tuted a nuisance, the bill further alleged that 
“the said nuisance is a continuing nuisance.” 
At the trial many months later the Govern¬ 
ment, through the witnesses namedj intro¬ 
duced testimony sufficient to sustain its 
allegation of a sale before suit and through, 
other witnesses offered testimony of sdles on 
October 1 and 3, 1924, dates subsequent to 
the filing of the bill. Over the defendants’ 
objection the court admitted this testimony 
in proof of the continuing character of the 
nuisance. This is assigned as error.] 

In respect to nuisances denounced by the 
cited Act there is a distinction between an 
information charging the criminal offense 
and a bill in equity seeking to enjoin tfye con¬ 
tinuance of the civil offense. Ordinarily, 
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evidence of a criminal violation of the Act 
on a date subsequent to the filing of an in¬ 
formation is not admissible. This is true for 
at least two reasons: One (purely technical), 
because such evidence is not relevant to any 
allegation of the charging instrument; and 
the other (very substantial), because the de¬ 
fendant can not lawfullv be tried and con- 

•/ 

victed for an offense of which he has not 
been apprised and to which he has not 
pleaded. 

But in the civil proceeding a defendant is 
not on trial for selling intoxicating liquor. 
He is on trial for maintaining a nuisance, 
of which sales made by him in violation of 
the Act may be evidence . The nuisance may 
continue beyond the filing of the bill, and, 
when so alleged, evidence of continued sales 
is admissible to prove the continuance of the 
nuisance. For this purpose alone evidence 
of post litem motam sales is competent. 
Iowa v. Williams, 90 Iowa, 513, 519, 58 N. W. 
904; Hall v. Coffin, 108 Iowa, 466, 468, 79 
N. W. 274; and it is competent then only if 
the antecedent facts alleged in the informa¬ 
tion charging the nuisance have first been 
proved, Mickewicz v. United States (C. C. 
A.) 4 F. (2d) 48, for it would be absurd to 
admit evidence to show that a nuisance not 
proved continues. 

It is to be noted that the bill of complaint in the 
Murphy case, supra, contains substantially the 
same allegations as are set forth in the bill of com¬ 
plaint in the case at bar. See paragraph 16 of the 
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bill of complaint. (Rec. p. 8.) The evidence of 
the violations in the premises in question op April 
8, 1927, and January 1, 1928, were offered j by the 
Government solely for the purpose of showing a 
continuance of the nuisance, assuming that such 
nuisance should have first been proved, and were 
admitted by the Court solely for such purpose. 
(Rec. pp. 127,129,130,159, and 187.) 

It is respectfully submitted that under the rule 
laid down by the Circuit Court of Appeals in the 
case of United States v. Murphy, supra, the'[admis¬ 
sion of this testimony by the Court belbw was 
correct. | 

Upon this proposition see also the case of United 
States v. Club Chez Pierre (D. C. N. D. Ill.)j, 31 F. 
(2d) 220, where it appears that evidence \yas in¬ 
troduced as to violations after the bill was filbd and 
including a date within three days of the hjearing 
and another during the hearing, in which c^se the 
Court admitted such testimony for the purpose of 
showing the continuance of the nuisance. 

i 

i 

NINTH POINT j 

i 

The court below committed no error in directing the clos¬ 
ing of the entire third floor of the premises I 

i 

The bill of complaint in the above-entitled j cause 
alleges in appropriate language that the nuisance 

i 

complained of was existing upon “the entire, third 
floor of the premises numbered 1, Thomas Circle,” 
known as the Le Paradis Cafe (Rec. p. 2), and the 
bill prayed that said premises be declared a nui- 


i 

i 
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sance, that said nuisance be abated, and that said 
premises be closed for one year (Rec. pp. 9,10, and 
11). The evidence in the case at bar clearly shows 
that the business of carrying on the restaurant and 
dance hall was maintained throughout the premises 
covered by the third floor of the building in ques¬ 
tion; that one entire business was carried on on 
said third floor; and there is no evidence in the 
record to show that any other business was carried 
on upon said third floor than the conducting of the 
Le Paradis Cafe. The evidence in the case clearly 
shows that the business which was carried on in 
said Cafe constituted a nuisance and the Court 
below so found, and it is respectfully submitted, 
upon such evidence, that the Court below was en¬ 
tirely correct in decreeing that the entire third floor 
should be closed, as the means pointed out by the 
Statute of abating the nuisance which was proved 
at the trial below. 


TENTH POINT 

The court below committed no error in decreeing that no 
intoxicating liquor shall be manufactured, sold, kept, 
stored, or bartered in said premises 

It is true that the bill of complaint, as amended, 
does not allege any manufacturing or sales upon the 
premises, but alleges merely the maintaining of 
said premises as a place where intoxicating liquor 
was unlawfully kept. The appellants contend that, 
by reason of that fact, the Court should have limited 
its decree to the keeping of liquor, and that the 
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• I 

Court erred in enjoining manufacturing, Celling, 
and storing of liquor. 

It is respectfully submitted that the Court did 
exactly what the Statute commanded it to do, for 
Section 22 of Title II of the National Prohibition 

\ ■ . • # i * 

Act, among other things, provides as follows: 

* * * On finding that the material alle¬ 

gations of the petition are true, the Court 
shall order that no liquors shall he manufac¬ 
tured, sold, bartered, or stored in sucll room, 
house, building, boat, structure, or pllace, or 
any part thereof. | 

It is fair to assume that Congress, in defining a 
nuisance under the Act and in prescribing that a 
nuisance might consist of any of the forbidden acts 
on the premises, had in mind the fact that any per¬ 
son who manufactures, or sells, or keeps, or barters 
liquors in a given premises might well be expected to 
do any or all of said acts, and that when th^ Court 
found that any one of said acts—that is, the manu¬ 
facturing, sale, or the keeping of liquok*—had 
been committed upon given premises, the! Court 
should forbid thereafter the doing of any ot all of 
said acts upon said premises. The Statute is so 
clear in its mandate to the Court in this respect that 
it is submitted there can be no question as| to the 
propriety of the Court in issuing the decree which 
it did in adjoining the manufacturing and sale and 
keeping of liquor upon the premises. Tb have 
done any less would have been to ignore th|e clear 
mandate of the Statute, and the appellee fiespect- 


i 
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fully submits that the Court did not err in granting 
the decree in question. 

For the foregoing reasons the appellee respect¬ 
fully submits that there was no error committed by 
the Court below, and respectfully urges that the 
finding of the decree of the Court below be affirmed. 
Respectfully submitted. 

Leo A. Rover, 

United States Attorney . 
Harold W. Orcutt, 

Assistant United States Attorney . 

August 22,1929. 
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